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OPINION 


On December 5, 1962, D. C. Transit System, Inc., filed an 
application seeking authority to increase certain fares for 
the transportation of passengers within the District of 
Columbia and between the District of Columbia and certain 
points in Maryland, all of which territory lies within the 
territorial jurisdiction of the Washington Metropolitan 
Area Transit Commission, hereinafter referred to as Com- 
mission. This application presents the Commission its first 
opportunity to pass upon several important issues involv- 
ing D. C. Transit System, Inc. Since this is the first fare 
application of any significance before the Commission in- 
volving the present applicant, the Commission considers 
it appropriate to allow the record to show certain basic 
background information concerning the creation and make- 
up of the Commission. 


This Commission came into official existence on March 
22, 1961, as result of the Washington Metropolitan Area 
Transit Regulation Compact, hereinafter referred to as 
Compact, by and between the State of Maryland, Common- 
wealth of Virginia, and the District of Columbia. The basic 
purpose for creating the Commission was to centralize in a 
single commission the regulation of all mass transportation 
of persons within the Washington Metropolitan Area Tran- 
sit District, hereinafter referred to as Metropolitan Dis- 
trict, in place of separate regulation by the States of 
Maryland and Virginia, the District of Columbia and the 
Interstate Commerce Commission. The Metropolitan Dis- 
trict is defined by Article I of the Compact as follows: 


“There is hereby created the Washington Metro- 
politan Area Transit District, hereinafter referred 
to as Metropolitan District, which shall embrace 
the District of Columbia, the cities of Alexandria 
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and Falls Church, the counties of Arlington and 
Fairfax, and political subdivisions of the State of 
Virginia located within those counties and that 
portion of Loudoun County, Virginia, occupied by 
the Dulles International Airport and the counties 
of Montgomery and Prince Georges, in the State of 
Maryland and political subdivisions of the State 
of Maryland located within said counties, and all 
other cities now or hereafter existing in Maryland 
or Virginia within the geographic area bounded by 
the outer boundaries of the combined area of said 
counties, cities and airport.” 


The composition of the Commission is provided for in 
Article III of the Compact. The Commission is composed of 
three members; one from each of the participating govern- 
ments. Under the Compact, each member must also be a 
member of the regulatory body of the State from which 
such member is anyone’ 


The Commission has the usual and ordinary powers exer- 
cised by Federal and State regulatory commissions over 
transit operations. In addition, the Commission is charged 
with the positive duty and responsibility for improving 
transit and alleviating traffic congestion within the Metro- 
politan District ona co-ordinated basis without regard to 
political boundaries. 

The creation of the Commission has obviously simplified 
considerably the regulatory processes, for the jurisdiction 
involved, for the carriers, and the public. The Commission 
is able to prescribe transit fares on an area-wide basis and 
to assure the public of transportation service at non-dis- 
criminatory fares without regard to state boundaries. The 
earriers are able to avoid the cumbersome task of seeking 
relief from a multiple of jurisdictions, which necessitated 
separate proceedings, entailing uncertain and often make- 
believe allocations of revenues and expenses. The inherent 
advantages enuring to the benefit of the jurisdictions and 
the carriers directly benefit the public. Furthermore, the 
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users of the transit services have only one Comission to 
deal with in matters involving mass transportation in this 
area. 

By its application, which was accompanied by appropriate 
tariffs, D. C. Transit System, Inc., hereinafter sometimes 
referred to as applicant, seeks authority from this Commis- 
sion to increase its charges for tokens from twenty (20¢) 
cents to twenty-five (25¢) cents, effective January 7, 1963. 
Tokens are presently sold in lots of five (5) for One ($1.00) 
Dollar. The net effect of applicant’s proposal is to eliminate 
the use of tokens and to provide for a straight basic fare of 
twenty-five (25¢) cents cash. No changes are proposed in 
the school fares, express fares, or Maryland intrastate 
fares, or any other fares, rates or charges. 

The proposed fares were suspended until April 13, 1963, 
pursuant to Section 6(a), Article XII, Title II, of the 
Compact. 

Informal protests to the proposed increase in fares were 
filed by a number of individual transit riders, all of whom 
were given an opportunity to testify at the hearing. Several 
of such individuals appeared and made statements for the 
record. Formal protests were filed on behalf of Friendship 
Citizens’ Association, Federation of Citizens’ Association 
of the District of Columbia, and certain other individuals, 
all of whom are shown under the heading “Appearances” 
in this order. The General Services Administration, here- 
inafter sometimes referred to as GSA, was permitted to 
intervene in opposition to the application after the proceed- 
ings had commenced. 

Pursuant to notice duly given in accordance with the 
Commission’s rules and regulations, public hearings on the 
application commenced on January 11, 1963, and continued 
intermittently for fourteen (14) days, through and includ- 
ing Mareh 12, 1963. 

Applicant presented the testimony of its Vice President 
and Comptroller, James H. Flanagan, and Hawley S. Simp- 
son of the Transportation Engineering Firm of Simpson and 
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Curtin. The Commission’s staff presented testimony 
through its Chief Accountant, Melvin E. Lewis, its Chief 
Engineer, Charleq W. Overhouse, and the Director of the 
District of Columljia Department of Highways and Traffic, 
Harold L. Aitken. The protestants, represented by Leonard 
N. Bebchick and Charles Bechhoefer, presented the testi- 
mony of Robert Stromberg, Chief of the Accounting Divi- 
sion of the Common Carrier Bureau of the Federal Com- 
munications Commission. The General Services Adminis- 
tration presented testimony through Alexander J. Lipske, 
Jr., Rate Analyst for the Office of Transportation, General 
Services Administration, and Paul Foreman of the Office of 
Transportation, GSA. 

The combined testimony of these expert witnesses have 
produced a record containing 1,685 pages of oral testimony 
and some 130 exhibits. 

While the testimony of these witnesses may lack perfee- 
tion and while certain portions of the testimony may be ir- 
relevant and entitled to little weight in an urban transit fare 
case, the Commission is satisfied that the testimony before it 
represents the considered judgment of men who appear to 
be qualified to speak upon the subject to which their testi- 
mony related. The Commission has been further assisted in 
the disposition of this case through the filing of briefs, reply 
briefs, and oral arguments of the parties. 

Before entering upon a discussion of the facts of this case, 
the Commission desires to explain the role of the Commis- 
sion’s staff in rate proceedings. The Commission views the 
close working relation it has, and must have with its staff, 
as forbidding, in a quasi-judicial proceeding before it, a 
partisan or adversary role by its staff. The staff is in the 
unique position, by virtue of its day by day contact with 
both the public and the carriers, to weigh and evaluate serv- 
ice requirements and to recommend appropriate means 
through which service can or should be improved. 

Generally, however, the staff’s function is to objectively 
scrutinize and analyze all available data having a bearing 
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on the case. This entails the expert application of estab- 
lished regulatory accounting principles and technical en- 
gineering norms to the specific facts involved. 

Because of the tight time schedule within which the Com- 
mission is required, under the terms of the Compact, to 
issue an order in this case, it was necessary to take the 
testimony of some witnesses out of order, but in no case was 
any party deprived of a full and complete opportunity to 
present material and relevant testimony. In order that rate 
hearings may be further expedited, the Commission’s rules 
and regulations require an applicant to submit with its 
application, heretofore not required in this jurisdiction, 
numerous financial exhibits, including financial and statisti- 
cal information of past operations as well as estimated 
financial results of the future under both present and pro- 
posed fares. With this information available to all in- 
terested parties for a considerable time prior to the hearing 
—in this case more than thirty days—the Commission hopes 
to substantially curtail the regulatory lag in disposing of 
fare applications. 

The primary reason advanced by applicant for seeking 
the proposed fare relief is increased operating costs result- 
ing from a new three year labor contract which applicant 
entered into, effective November 1, 1962, with Division 689 
of the Amalgamated Association of Street, Electric Railway 
and Motor Coach Employees of America. Applicant con- 
tends that this new contract provides for increases over 
present wages over the next three years in excess of Four 
Million ($4,000,000) Dollars. It is also contended that 
fringe benefits will add more than additional Six 
Hundred Thousand ($600,000) Dollars to future operating 
expenses over the three-year period. 

In its application, applicant used the actual operating 
results for the twelve-month period ended August 31, 1962, 
as the test period for purposes of projecting future results. 
The calendar year 1963 was used by applicant for the future 
test period. Applicant projected results for the future test 
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period under both present and proposed fares. All wit- 
nesses testifying in connection with this phase of the appli- 
cation chose to use the identical test periods, both past and 
future, as used by 4pplicant. Since the twelve-month period 
ended August 31, 1962, coincides with the most recent 
twelve-month period, for which the Commission’s account- 
ing staff has concluded its audit in connection with the 
certification to be made to the District of Columbia Board 
of Commissioners under the school fare subsidy bill (P-L. 
87-507, 87th Congrtss, June 28, 1962), the Commission finds 
that this period is a reasonable test period. The Commission 
also finds that the calendar year 1963 is a reasonable future 
test period. 

All ealeulations as to operating revenues and expenses 
were made on a system-wide basis, except as noted herein. 
No allocations were made between territorial jurisdictions 
or between the types of transportation performed. Section 
6(a), Title II of the Compact, specifically provides that the 


Commission may fot establish any fare that may be “unduly 
preferential or unduly discriminatory either between riders 
or sections of the Metropolitan District.” This provision 
of the Compact of contemplates the establishment of 


fares without reg&rd to jurisdictional boundaries. Appli- 
cant’s operations within the Metropolitan -District, includ- 
ing regular route transportation, charter, sightseeing, and 
contract operations, are subject to the jurisdiction of the 
Commission. Likewise, the rates, fares and charges, as- 
sessed for such transportation, are subject to the jurisdic- 
tion of the Commission. Consequently, all exhibits relating 
to these matters have included revenues and expenses cov- 
ering these variots types of transportation performed by 
applicant. In his testimony, the Commission’s Chief Ac- 
countant pointed out that all of these various revenues 
contribute to the financial well being of applicant and thus 
benefit directly to the transit rider. He noted that charter 
and special operations are incidental to mass transit service 
and gives the applicant an opportunity to utilize equipment 
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and personnel which would otherwise be idle. He specifically 
pointed out that applicant is better able to utilize the time of 
drivers who otherwise would have to be paid for idle time 
under terms of the union contract. 

The Commission’s Chief Accountant, an expert cost 
analyst, adopted the incremental cost approach in dealing 
with the incidental and supplementary activities of appli- 
cant; namely, charter, sightseeing and limousine service. 
His approach to this facet of applicant’s operations was to 
recognize that, in the case of limousines, it was irrelevant 
to load a “by-product” activity with full administrative, 
garaging, and supervision costs, as long as these costs 
would remain at the same level even if the limousine ac- 
tivity were discontinued. The Commission’s Chief Account- 
ant found that the limousine operation was contributing 
$79,690 for the year toward overhead, and so showed it on 
his statements. 

As to the charter and sightseeing activities, because of 
the Commission’s control of rates for these activities, the 
revenues and expenses involved were left in with the general 
operations of applicant. 

Applicant has only seven (7) buses in exclusive charter 
work. Furthermore, applicant’s rates now, as opposed to 
previous years, are higher for charter and limousine service 
than the rates for similar service on file with the Commis- 
sion by other similar carriers. Applicant’s sight-seeing rates 
also appear to be at about the same level as other carriers. 
It is difficult to make exact comparisons among sightseeing 
rates of the various carriers, because the “tours” offered 
differ from one another. Relative to all these matters, the 
Commission is of the opinion and finds that the accounting 
treatment accorded the revenues and expenses was proper. 

The Commission deems it appropriate to answer the legal 
argument advanced in this proceeding concerning the so- 
called “Golden Shopper” which is a type of service provided 
at a fare of ten (10¢) cents for shoppers in the downtown 
business district of Washington, D. C. It is contended that 
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the inclusion of the evenues and expenses from this opera- 
tion in the financial statements in this proceeding does 
violence to the entire proceeding. 

This operation was instituted approximately one year ago 
and the record shows that it is producing gross revenues of 
about three thousand dollars per month. Because of the 
small area covered by this operation, the maximum distance 
for an individual ride is much shorter than the ordinary 
distance traveled by a transit rider in applicant’s primary 
operations. Moreoger, the Commission does not consider it 
feasible nor lawful tinder the Compact to analyze the various 
routes of service and areas of operations to determine if 
each of such operations is being conducted at a profit. In 
any event, the Commission is of the opinion that the “Golden 
Shopper” operation is in the interest of the rate payers as 
a class and that the small loss incurred in conducting this 
operation has no effect on the fare structure prescribed by 
this Order. 

All parties of reeord were substantially in accord insofar 
as the financial results of applicant’s operations for the past 
test period are concerned. As previously noted, the Com- 
mission’s staff had substantially completed its audit of the 
applicant’s books for the year ended August 31, 1962, prior 
to the filing of the application. As a result of this audit and 
subsequent review of the books and records of applicant, 
the recommended adjustments had the effect of reducing the 
operating expenses of applicant for the year ended August 
31, 1962, by approximately $315,000. The adjustments have 
been substantially acquiesced in by the applicant, and the 
books and the records of the Company have been adjusted 
accordingly. In fact, these adjustments have generally been 
reflected in applicant’s exhibits which accompanied the 
application in this matter. 

Many of the adjustments were made in order to properly 
allocate expenses incurred by applicant for activities not 
related to the performance of mass transportation. As 
pointed out by the Commission’s Chief Accountant, appli- 
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cant has intercorporate relationships with other corpora- 
tions. These intereorporate relationships have substantially 
complicated the auditing process for the Commission’s staff. 
In many instances, the reasonableness of expenses must be 
based primarily upon judgment, especially where alloca- 
tions are involved. This Commission is satisfied, however, 
that for purposes of this case the staff exercised proper 
judgment in its audit. All the parties of record concurred 
in, or accepted for projection purposes, the financial results 
of applicant for the year ended August 31, 1962, as adjusted 
by the staff of the Commission. 

However, the Commission is concerned over whether or 
not the aceounts and records of applicant should he bur- 
dened with expenses of unrelated activities, necessitating 
allocations based on judgment. That this practice has been 
permitted in the past is of no special significance, par- 
ticularly since this is the first opportunity this Commission 
has had to pass upon these issues. Perhaps more important 
is the fact that under the Compact the Commission is re- 
quired to establish fares based upon the operating ratio 
theory, discussed more fully in a subsequent portion of this 
Order. The operating ratio theory in effect allows a return 
on operating expenses. When the National Association of 
Railroad and Utilities Commissioners adopted the operat- 
ing ratio theory of rate making for the bus industry in 1952, 
recognition of this very fact was noted. The following is a 
direct quote from the Final Report: 


“One argument that has been presented against 
this theory is, that in effect a return is being al- 
lowed on expenses. In analyzing this contention, it 
should be understood that where the term ‘ex- 
penses’ is used, it should be construed as meaning 
justified and reasonable expenses.” 


The Compact (Sec. 6(a)(3)) provides that “In the exer- 
cise of its power to prescribe just and reasonable fares... ,” 
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the Commission shall give consideration, inter alia, to“... 
the need of revenues sufficient to enable such carriers, under 
honest, economical, and efficient management, to provide 
such service (emphasis supplied).” 

This Commission will not allow operating expenses to be 
distorted by intercorporate relationships or otherwise to 
the extent that they become conjectural as opposed to fac- 
tual. For this reason, the Commission will separately and 
in the immediate future direct applicant to review this 
entire matter and make appropriate recommendations to 
the Commission in the form of a plan for separation of non- 
transit activities from the transit operations, including 
proper allocations of salaries for its officers in the perform- 
ance of duties related to transit operations, and distinct 
bookkeeping procedures whereby expenses of the other cor- 
porations will not end up on financial statements of the 
applicant. 

The reasonableness of the salaries of the President and 
other officers of applicant was questioned in this proceeding. 

The determination of officers’ salaries is largely a matter 
left to managerial diseretion. While the Commission may 
not dictate to management the amount of salaries to be 
paid, it may, for rate purposes, disallow portions of such 
salaries. In this irstance, the Commission is of the opinion 
and finds that salaries as reflected in the financial state- 
ments appearing elsewhere in this Order, for rate purposes, 
are not unreasonable considering the magnitude of the 
Company’s financial structure, fleet of vehicles, and person- 
nel. Salaries of certain officials and officers have been allo- 
cated and adjusted by the staff prior to the filing of the 
application. The Commission is of the opinion and finds 
that the salaries of these officials and officers, as adjusted, 
are fair and reasonable. However, this should not be inter- 
preted as binding upon the Commission in considering the 
plan called for hereinabove. 
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FUTURE PROJECTIONS 


Several key issues need to be resolved before projections 
for the future rate year are discussed. These issues are 
listed and will be discussed in the following order: 


(1) Acquisition adjustment account; 

(2) Reserve for track removal and repaving; 

(3) Reserve for rail properties ; 

(4) Excessive depreciation on buses; 

(5) Depreciation on buses acquired by applicant after 
1958. 


Acquisition Adjustment Account 


The Acquisition Adjustment Account was established by 
Order No. 3592 (November 27, 1957) of the District of 
Columbia Public Utilities Commission as a means of reduc- 
ing the annual depreciation charges based on the original 
cost of the property as opposed to the acquisition cost of 
such property. The excess of net original cost of property 
to predecessor owner over purchase price to the present 
owner was $10,339,041.19 as of August 15, 1956. Under the 
aforementioned Order, this amount is presently being 
amortized over a ten (10) year period, as a credit to operat- 
ing expenses, in annual amounts of $1,033,904.12 commenc- 
ing August 15, 1956. 

The reserve for track removal and repaving, discussed 
elsewhere in this Order, was also established in Order No. 
3592, supra, contemplating the accrual of $10,441,958, to be 
acerued over a ten-year period in annual. amounts of 
$1,044,196. Thus, although unrelated, the treatment accord-— 
ed the acquisition adjustment and the reserve for track re- 
moval and repaving — both being of approximately equal 
amounts, being spread over an equal time period and one 
being a debit and the other a credit—has had the effect of 
neutralizing each other insofar as the financial position of 
applicant is concerned. On the other hand, if the reserve 
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for track removal and repaving is suspended, which is being 
required by this Order, the accounting records of applicant 
will immediately reflect additional annual net revenues in 
the amount of approximately $1,000,000 unless the remain- 
ing balance in the Acquisition Adjustment Account is 
spread out over a longer period of time. 

The treatment of the Acquisition Adjustment Account 
should not be interfered with unless appropriate reasons, 
in the public interest, dictate such action. It thus becomes 
necessary to analyze the original basis used by the District 
of Columbia Public Utilities Commission in requiring this 
Account to be written off over a ten-year period. 

An insight into the reasoning of the District of Columbia 
Public Utilities Commission in treating this Account as it 
did may be gained by reference to the following quote from 
Order No. 3592, supra: 


“|, The staff has proposed that the allowance 
for depreciation should be based on the purchase 
price of the property to D. C. Transit, and that 
under sound accounting treatment, this is all that 
the Company is entitled to recover through depre- 
ciation charges against the customers. To accom- 
plish this objective, without the laborious task of 
distributing the purchase price over all items of 
depreciable property and developing new deprecia- 
tion rates, the staff has proposed that depreciation 
be accrued on tie original cost of the property at 
depreciation rates prescribed by Order No. 4001, 
effective July 1, 1953, with an offsetting credit in 
the amount of $1,033,904 to amortize the acquisi- 
tion adjustment of $10,339,041.19 over a ten-year 
period retroactive to August 15, 1956... .” 


Thus, it is evident from the above quoted language that 
the proper solution, completely equitable to both applicant 
and the ratepayers, would have required the total sum 
represented by the Acquisition Adjustment Account to be 
distributed “over all items of depreciable property” as 
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recorded on the books as of August 15, 1956. On the basis 
that such treatment would have been the only completely 
accurate and equitable method, then it would appear that 
the selection of the ten-year period was somewhat arbitrary. 
On the other hand, it is implicit from language in Order No. 
3592, supra, that, although unrelated, the Acquisition Ad- 
justment Account and the reserve for track removal and 
repaving were not set up in total disregard of the other. 
The following language appears pertinent: 


“Under the staff proposal of a rate base of 
$8,130,999 based on purchase price of the property, 
the acquisition adjustment would be amortized 
over a ten-year period at the rate of $1,033,904 per 
annum, as an offset to the depreciation charge, 
based on original cost, of approximately $2,000,000 
per annum. The staff proposal would, however, 
make separate provision for the cost of track re- 
moval and repaving, estimated for purposes of this 
determination as $10,441,958 by an annual charge 
against operations of $1,044,196 over a ten-year 
period. It can be seen from the foregoing that the 
annual charge against income for depreciation and 
track removal and repaving, discussed more fully 
hereafter, will be approximately the same under 
either method. . . .” 


Thus, it is not completely proper to suggest that the ten- 
year period was established arbitrarily. It is more accurate 
to say that it was an appropriate time period in light of all 
the circumstances existing at the time, particularly, in view 
of the treatment accorded, in the same Order, the track 
removal program. 

Since the accumulation of reserves for track removal and 
repaving is being suspended, it behooves the Commission 
to re-examine the amortization period for the Acquisition 
Adjustment. To establish a pragmatic basis for arriving at 
a new amortization period, it is necessary to relate the 
Acquisition Adjustment balance to the properties acquired 
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on August 15, 1956, which are still in service and subject to 
depreciation at original cost. 

It is obvious that this cannot be accomplished on the 
present record since the evidence is insufficient to enable 
the Commission to enter appropriate findings. The Com- 
mission will leave the record open for the purpose, and only 
for the purpose of allowing, at some future date, the 
presentation of additional evidence on this single issue. On 
the basis of additional study and evidence on this matter, 
the Commission will be in a position to reach a result equi- 
table to all concerned. On the present record, however, the 
Commission is of the opinion and finds that the rate of 
amortization of the Acquisition Adjustment Account should 
remain: unchanged until adequate evidence supporting a 
different rate is presented to the Commission. 


Reserve for Track Removal and Repaving 


By virtue of the provisions of Section 7 of the Franchise 
Act, the applicant is required to remove its tracks and to 
repair the streets. 

The District of Columbia Public Utilities Commission 
initially estimated the cost of such undertaking to he 
$10,441,958. A reserve was established whereby the rate- 
payer would reimburse applicant for the future cost in 
annual installments over a ten-year period (program esti- 
mated to be ten years) in the amount of $1,044,196. The 
initial estimate contemplated complete removal of the en- 
tire track structure. This reserve was designed to provide 
in advance for the cost of track removal and repaving. It 
was based on estimates only, and was subject, from the be- 
ginning, to revision in the light of later developments. The 
aceruals to this reserve to December 31, 1962, totaled 
$6,656,748.22, whereas net costs and charges against the 
reserve, also to December 31, 1962, were $1,842,499.10, 
leaving an excess accrual as of December 31, 1962, in 
the amount of $4,814,249.12. As of December 31, 1962, 
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then, the accruals were building up faster than the costs of 
the program. Contrary to the situation involving the Ac- 
quisition Adjustment the $10,441,958 estimate adopted by 
the District of Columbia Public Utilities Commission in 
1957, has no claim to immutability; it has no value what- 
ever once a new estimate is available. The Commission must 
relate the accrual and the rate of accrual to the actual pace 
and progress of the track removal program. 

The applicant proposed to spread the remaining balance 
over the remaining life of its franchise, a period of slightly 
over thirteen and one-half years. 

Applicant’s witness, on direct examination, addressed 
himself to the ultimate liability alone, whereas the Commis- 
sion’s staff witness testified primarily as to the costs of 
track removal and repaving for the foreseeable future. 
Since the cost of track removal and repaving must be ulti- 
mately borne by the ratepayers, the Commission has a duty 
to continuously keep this matter under review to insure that 
the reserves become neither excessive nor insufficient. It is 
important at this point to examine the balance now in this 
reserve to determine whether or not the balance is sufficient 
to cover the anticipated costs of track work in the foresee- 
able future. 

The protestants contend that further accruals to the re- 
serve for track removal and repaving should be suspended 
on the grounds that the amount of reserves available are 
sufficient to cover all costs for the foreseeable future. 

Mr. Aitken, Director of the District of Columbia Depart- 
‘ ment of Highways and Traffic, testifying for the staff, 
presented testimony indicating that the track program 
planned through June 30, 1965, would cost applicant 
$4,143,228. He further testified that, beyond the 1965 date, 
there are no immediate plans to either remove track or 
repave over the track area and that unless applicant is 
required to remove the track for other reasons, such as for 
the subway construction, the resulting pavement should be 
structurally adequate to carry traffic for fifteen to twenty 


§ 
17 


years. Mr. Aitken further testified that, in the event the 
applicant was required to remove track as an incident to 
subway construction contemplated by the National Capital 
Transportation Agency, the total cost for the current pro- 
gram would be increased to $4,605,228. The applicant, on 
rebuttal, through its witness, Mr. Flanagan, undertook to 
point out that the estimates of Mr. Aitken were unreason- 
ably low and that same should be revised upward from 
$4,143,228 to $5,682,444. 

‘All estimates gave full effect to possible savings as result 
of economies made possible by the sharing of paving costs 
by the District of Columbia Department of Highways and 
Traffic. 

The suggestion of the applicant that the $10,441,958 ac- 
crual program be lengthened to August 15, 1976, has no 
value whatever, because the $10,441,958 is now a meaning- 
less figure. 

Calling attention to the estimates of the Director of the 
D. C. Department of Highways and Traffic, if his estimate 
of $4,143,228 is unduly conservative, there is still a $670,000 
cushion in the reserve for track removal and repaving. As 
road and street projects are planned some time in advance, 
and bids and costs are calculated with some accuracy when 
the projects are finalized, there will be ample time for the 
Commission to correct any major errors in track removal 
estimates. 

Giving due consideration to all the evidence of record, the 
Commission is of the opinion and finds that the balance in 
the reserve for track removal and repaving at December 
31, 1962, in the net amount of $4,814,249.12 is sufficient to 
cover the reasonably anticipated demands upon it for the 
immediate future. This being the case, the Commission is 
of the opinion that the accumulation of reserves for track 
removal and/or repaving, should be suspended as of Janu- 
ary 1, 1963. The Commission will keep abreast of the track 
removal and repaving program of the District of Columbia 
and if, at any time, because of a change in the program, 
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there appears to be a need for resumption of accruals to this 
reserve, the Commission will act accordingly. 

As the financial burden of the track removal program 
falls upon the ratepayer, consideration should be given to 
having Congress relieve the applicant of this indefinite 
future obligation. 


Depreciation 


The three remaining issues noted above, reserve for rail 
properties, excessive depreciation on buses, and deprecia- 
tion on buses acquired after 1958, justify a complete analy- 
sis of the entire subject of depreciation. Depreciation is the 
exhaustion of the service life of the property in use. The 
accrued depreciation in the property at a given time is the 
sum total of the exhausted service life of the various units 
of the property at that time. This exhaustion of service life 
is the combined result of the working of three factors, 
namely: (1) inadequacy, (2) obsolescence, and (3) physical 
deterioration. 

Physical depreciation has two aspects, structural and 
functional. The former is due to wear and tear incurred 
with service and the passage of time. Functional deprecia- 
tion includes obsolescence, inadequacy and shifts in demand. 
Both have the effect of shortening service life. A new unit 
of property is constructed or installed with the expectation 
that it will remain in useful operation a number of years. 
It may be conceived as a reservoir of future serviceability. 
As time or operation proceeds, the aggregate serviceability 
or service life is diminished. It is this gradual diminution 
that constitutes physical depreciation. 

Where units of property are subject to hard usage, wear 
is the determinant of shortening service life. Where they 
are exposed to severe weather conditions, deterioration or 
decay becomes the controlling element. Where technological 
improvements take place so that more economical units be- 
come attainable, obsolescence reduces service life. Where 
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there is increase in service requirements to meet higher 
standards of service, inadequacy compels retirement from 
service. Where there is a shift in demand from one type of 
service to another, there is system instead of unit obsoles- 
cence. All these changes may combine variously in reducing 
the service life of units or the property as a whole. These 
constitute depreciation. 

Depreciation is often considered only in terms of strue- 
tural wear and decay. These are the obvious aspects, 
usually discernible with some precision. Under modern con- 
ditions, however, when there are continuous changes in 
design of property and in demand for service, the functional 
factors are likely to exceed the structural in effect upon 
service life. Machinery and equipment, also buildings and 
other structures, are commonly serapped not because they 
have suffered structural deterioration, but because they 
have become unsuited to efficient operation and are, there- 
fore, replaced by more modern facilities. The functional 
factors as well as structural usually operate gradually. Ob- 
soleseence and inadequacy as well as wear and physical 
decay advance steadily as improvements take place or as 
growth or change in demand develops. 

Relating the aforementioned discussion to this proceed- 
ing, the pertinent relevancy is that potential obsolescence is 
merely one of the factors to be considered in estimating the 
service life of depreciable property. That property may 
become obsolete is-just as important a factor as inadequacy 
or wear and tear in arriving at an estimated service life. 

The question ig frequently posed whether or not the 
public is affectedgone way or the other in the event the 
service life of a given asset is understated or overstated 
for depreciation purposes. It is difficult, of course, to al- 
ways estimate with complete accuracy the period of useful 
life of the property. This is particularly true of property 
such as buildings, with an unusually long service life. For 
instance, a building may he accorded, for depreciation pur- 
poses, a useful life of forty years. At the end of the forty 
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years, the property may still continue to serve a very useful 
purpose in the performance of public service. However, 
since the original cost, less estimated salvage value of the 
property, has been recovered, the ratepayers enjoy the bene- 
fit of this property without being further burdened with 
depreciation charges. 

The point is that once the ratepayer has-reimbursed the 
investor for the investment in a particular asset, less esti- 
mated salvage value, no further depreciation charges can 
be assessed against the ratepayer even though the property 
is retained in service. Thus, in the event the useful life of a 
given asset is understated for depreciation purposes, the 
overall cost to the ratepayers as a class is not affected. This 
is not to say that this Commission is not keenly aware of 
the fact that in all instances, depreciation charges should be 
evenly spread over the useful life of the property to the 
greatest degree possible in order to assure that current 
depreciation charges are paid by the current ratepayers. 

Just as the useful life of property can be understated, it 
also can be overstated. An example of overstatement of the 
usefulness of property is the depreciation treatment ac- 
corded the rail properties involved in this ease, and which 
prompted this discussion. In this instance, the annual de- 
preciation charges were insufficient to enable the investors 
to recover their investment during the useful life of the 
property. Certainly one of the elements here which short- 
ened the life expectancy of the property was a shift in de- 
mand from one type of service to another. By public de- 
mand, the inflexible rail system gave way to a more flexible 
bus system. Thus, the depreciation charges were under- 
stated from the beginning. 

When the ratepayers are considered as a class, whether 
the useful life of property is understated or overstated, 
under accepted accounting principles adopted by the regu- 
latory authorities, the ultimate cost to the ratepayer is un- 
affected. If the service life is understated, future ratepay- 
ers are able to enjoy the property without the burden of 
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additional depreciation charges. When the service life of 
property is overstated, the future ratepayers are burdened 
with depreciation charges on property which has been taken 
out of service. 

Also pertinent to some of the issues raised in this case 
is a discussion of the profits and/or losses from the sale of 
depreciable property no longer useful in the rendition of 
service. ‘ 

Whether a profit is made or a loss is incurred is dependent 
upon the nature of the property, the demand for it in the 
market place, and other factors. At a given time, because 
of current demand, fully depreciated buses may be sold for 
a substantial profit, while at other times, the market might 
be such that buses could not be disposed of at all, resulting 
in a loss of even the estimated salvage value. By the same 
token, a fully depreciated building may be very serviceable 
for transit operations, but worthless for other purposes. It 
may be possible to sell other fully depreciated buildings at 
substantial profit, but care must be exercised to determine 
whether such profit arose from the value still inherent in 
the structure or rather from appreciation of the land on 
which it stands; in some instances, the final selling price 
would have been greater if the structure were demolished 
before sale of the Jand. 

It appears reasonable that, as far as depreciable utility 
property is concerned, there is a proper expectation on the 
part of the investor that he will, by charges for deprecia- 
tion, eventually recoup his exact investment in a depreciable 
asset from the ratepayer, either during or after that asset’s 
period of service. 

Remaining for basic discussion in connection with de- 
preciation is land. 

It is a cardinal principle of regulatory law that a utility 
is not entitled to recover, through depreciation charges or 
other accounting devices, its investment in land. This prin- 
ciple stems from the fact that in some instances the value of 
land appreciates and in other instances depreciates. Wheth- 
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er or not land appreciates or depreciates depends upon 
many factors and particularly whether at the time the land 
is sold an inflationary period or deflationary period controls 
the market place. 

While the ratepayers may have a claim to depreciable 
property, at least to the extent of the depreciation reserves, 
no such claim can be directed to land. 

The Supreme Court of the United States, in the case of 
Board of Public Utility Commissioners, et al., vs. New York 
Telephone Company, 27 U.S. 23 (1926), had an opportunity 
to discuss the issue as to the claim ratepayers have to 
property acquired by a utility and devoted to public use. In 
that case, the Supreme Court resolved the issue in the 
following language: 


“Customers pay for service, not for the property 
used to render it. Their payments are not contribu- 
tions to depreciation or other operating expenses 
or to capital of the company. By paying bills for 
service they do not acquire any interest, legal or 
equitable, in the property used for their con- 
venience or in the funds of the company. Property 
paid for out of moneys received for service belongs 
to the company just as does that purchased out 
of proceeds of its bonds and stock. . . .” 


The above language of the Supreme Court, while re- 
ferring to both depreciable and non-depreciable property, 
clearly resolves the issue raised in this case concerning the 
proceeds from non-depreciable property. 

If land becomes of no further use and is disposed of at a 
profit, the investor is entitled to the profit; or, if at a loss, 
the investor must suffer the loss. 

The basic theory carefully interwoven in the many 
principles involving depreciation may be succinctly stated 
as follows: a utility, whose earnings are rigidly controlled, 
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in return for devoting property to public use, is entitled to 
be reimbursed to the extent such property is devaluated. 


Reserve for Rail Properties 


Included as a deduction against income for the future 
rate year is the sum of $693,870, which is a special deprecia- 
tion charge to recover part of the unrecovered cost of 
abandoned rail facilities. This treatment for abandoned 
rail facilities was recognized in a Depreciation Reserve 
Study of applicant made for the District of Columbia 
Public Utilities Commission by J. L. Ingoldsby, an indepen- 
dent engineering consultant, which study was adopted by 
Order No. 4754, issued May 24, 1961, by the District of 
Columbia Utilities Commission. This order concluded that 
applicant’s reserve requirements for rail properties would 
be fully met as of August 15, 1963, under accrual rates 
authorized by the District of Columbia Public Utilities 
Commission and presently in effect. The aforementioned 
sum of $693,870 is being accrued through August 15, 1963, 
pursuant to the rates so authorized. 

Historically, the transit operations being currently con- 
ducted by applicent were primarily rail or trolley type 
operations. With the advancement of the motor vehicle and 
the development of buses, a balance rail-bus system was 
inaugurated. In 1956, in issuing a franchise to applicant, 
the Congress of the United States, as a condition thereof, 
required applicant to embark upon a program of extraor- 
dinary retirement of rail property and facilities. The 
conversion from a rail-bus system to an all-bus system 
progressed gradually until January, 1962, when the last 
streetcar gave way to an all-bus system. 

Tt became readily apparent that under existing deprecia- 
tion rates applicant could not recover its net book cost in 
its rail properties prior to conversion to an all-bus system. 
Therefore, on Jantary 1, 1960, applicant was authorized by 
the District of Columbia Public Utilities Commission to 
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accrue $295,000 per year as additional depreciation on “rail 
facilities,” constituting passenger street cars, rail service 
equipment, track and line, duct system, low tension cable, 
and substation equipment (D. C. PUC Order No. 4631, 
dated March 313 1960). 

This additional provision was designed to write off the 
unrecovered cost of 49.4% of applicant’s rail facilities, as 
projected at August 15, 1963, and was in addition to the 
regularly scheduled depreciation rates on rail facilities at 
the rate of 3.45% per year. 

The Commission’s staff developed figures showing that 
this program of accruals would result in a balance of un- 
recovered costs at August 15, 1963, of some $790,000. Such 
balance would be available as an offset against any over- 
accruals of depreciation on other classes of property. 

The following testimony of the Commission’s Chief Ac- 
countant, commencing on page 713 of the transcript, sums 


up the status of this entire matter as of August 15, 1963: 


“The indications are that at August 15, 1963, 
the Company will still be entitled to write off or 
recover $791,638. However, certain developments 
have taken place since the inception of the 43 and 
a half month write-off program. 

“In 1961, that is, over a year after the start of 
this program, the accounting staff of the District 
of Columbia Public Utilities Commission de- 
veloped an over-accrual on 366 buses in the amount 
of $2,329,635, which, when added to an estimated 
salvage value of $85,003, produced a total of 
$2,414,638 of over-accrued depreciation on buses. 
However, what is not commonly understood is that 
at that time the 2.4 million of over-acerual on buses 
was kept in abeyance pending completion of a com- 
plete depreciation reserve study of the Company. 
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“Later in 1961, and I refer to District of Colum- 
bia PUC Order ¢ 754, dated May 24, 1961, page 3, it 
developed that the over-all Company reserve re- 
quirement at June 30, 1960, according to the study 
of Mr. Ingoldsby, was $27,287,231, which compared 
to a book reserve figure of $27,361,451, or, to put it 
another way, the reserve requirement found by the 
Ingoldsby st¥dy was about $74,000 less than the 
book figures. When we deal with a theoretical 
figure like a reserve requirement the $75,000 differ- 
ence is not ecbnsidered very important, when con- 
sidered in the light of a $27 million reserve. 

“As a resui of this study, the District of Colum- 
bia Public Utilities Commission in May 61, on 
page 8 of its Order No. 4754, Paragraph 4, under 
a heading, ‘Findings and Conclusions’, found ‘that 
the special amortization of abandoned rail facilt- 
ties should be continued to its conclusion’. 

“Later, in Paragraph 10, the Commission went 
on to say in its Findings, ‘That the retention of the 
special amortization of abandoned rail facilities, 
together with the reduced annual rate of deprecia- 
tion applicable to buses, bus spare parts and acces- 
sories, and lifnousines, and with the continuance of 
present rates of depreciation on the balance of the 
plant, will produce annually the amount of de- 
preciation accrual estimated to be necessary’. 

“On the next page, under Paragraph 11, the 
Commission said, ‘That the accumulated reserve 
for depreciation to date is adequate and no adjust- 
ment thereof is indicated or necessary’.” 

“This means simply that in the opinion of the 
PUC in 1961, the reserve requirement of D. C. 
Transit would be adequate and proper and not ex- 
cessive if depreciation and the specie! amortization 
on rail facilities continued through $/15/63. 
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“This Order had the effect, also, of arriving at 
this conclusion: That the 2.4 million of over- 
acerual of depreciation on old buses was complete- 
ly offset and balanced by under-accruals on other 
items of property as developed by the Ingoldsby 
study. 

“Therefore, it is not proper to speak any further 
of the 2.4 million dollar over-accrual on buses, 
assuming depreciation on abandoned rail facilities 
is permissible. It has been completely eliminated 
and offset by under-accruals in other parts of the 
Company’s reserve.” 


Notwithstanding the above testimony, the protestants 
and intervenor contend that the amount of $693,870 should 
not be allowed as a deduction against income in this pro- 
ceeding. They contend that applicant has been previously 
compensated for assuming the risk that the rail properties 
would become inadequate or obsolete before the investment 
in them was entirely recovered. 

The United States Court of Appeals for the District of 
Columbia Circuit, in the case of Washington Gas Light 
Company vs, Baker, 88 U.S. App. D. C. 115, 188 F, 2d 11 
(1950), was confronted with the question of obsolescence. 
In disposing of the question, the Court stated: 


“It thus becomes relevant to determine whether 
or not investors have, during the useful life of this 
property, been compensated for assuming the risk 
that it would become inadequate or obsolete before 
the investment in it was entirely recovered. Such 
compensation may have been either through the 
inclusion of obsolescence (1) as one of the elements 
used in calculating depreciation expense, or (2) as 
a risk considered in fixing the permissible rate of 
return.” 
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All previous rate orders involving applicant and pred- 
ecessor companie, dating back twenty-eight (28) years 
(since the merger of Washington Railway and Electric 
Company and Capital Traction Company), were made a 
part of the zecontee this proceeding. Applicant’s witness 
presented data, nfuch of it taken from the aforementioned 
orders, showing tHat the returns earned in the past twenty- 
eight (28) years up to the present time were generally 
below the rates of return established as being reasonable 
by the regulatory body. A careful study of the aforemen- 
tioned orders clearly shows that the regulatory authority, 
in fixing the rates of return in the aforementioned orders, 
did not allow any additional compensation for the risk of 
obsolescence. 

Witnesses, testgfying on behalf of protestants and inter- 
venor, Aes ca to show that applicant had been com- 
pensated for the risk of obsolescence through excessive 
rates of return on stockholders’ equity and on the invest- 
ment in the Company by the stockholders of applicant. The 
rates of return, cstablished in the aforementioned orders, 
were based on rate base and/or operating ratio. In the 
opinion of the Commission, relating past earnings to return 
on equity or on investment would not be a proper yardstick 
to gauge the level of past earnings since these factors were 
not determinants in the rate-setting process. 

Another contention made is that reimbursement for ob- 
solescence took place through a rate of depreciation which 
was high enough to cever obsolescence as well as wear and 
tear. The answer to this contention is determinable in clear 
and objective fashion, merely by looking to the status of 
the accunulated depreciation figures. If depreciation rates 
did include a provision for obsolescence, such rates would 
have automatically built up depreciation reserves sufficient 
to cover the abandonment losses, The depreciation reserve 
study, discussed elsewhere in this Order, fully answers the 
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contention here made, and indicates clearly that the de- 
preciation rates in use did not, and do not, include a weight- 
ing for obsolescence. A review of the aforementioned 
orders confirms this conclusion. 

It should also be pointed out that no one prior to the 
issuance of the franchise to D. C. Transit System, Inc., 
contemplated early abandonment of all rail properties. 
The concept of total conversion to an all-bus system was 
expressed for the first time in the franchise itself. As 
noted in other portions of this Order, depreciation rates 
have been the subject of careful study and treatment by 
the District of Columbia Public Utilities Commission, par- 
ticularly since the advent of applicant in 1956. 

The contention has been made that the investors of 
Capital Transit Company and/or D. C. Transit System, 
Inc., were compensated for the risk of obsolescence as re- 
sult of the transaction whereby D. C. Transit System, Inc., 
acquired the properties of Capital Transit Company at a 
$10,399,041.19 discount. Inasmuch as Capital Transit Com- 
pany sold the property for $10,339,041.19 less than the book 
value, the Commission is unable to follow the argument 
that Capital Transit’s investors were compensated for the 
risk of obsolescence, notwithstanding various bookkeeping 
entries made prior to and during the sale. However, when 
D. C. Transit System, Inc., acquired the property at the 
aforementioned discount, it could have been argued then 
that its investors would not be entitled to reimbursement. 
Here, however, the District of Columbia Public Utilities 
Commission stepped in and gave new life to the question of 
reimbursement for unrecovered costs by setting up the 
Acquisition Adjustment Account, discussed elsewhere in 
this Order. 

Thus, the District of Columbia Publi¢ Utilities Commis- 
sion set up a schedule requiring the stockholders of D. C. 
Transit System, Inc., to pay back in full, directly for the 
benefit of the ratepayers, the difference ($10,339,041.19 ) 
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between the purchase price and the book value of the assets. 

Thus, in speaking of the so-called ten million dollar bar- 
gain, it is more accurate to say that the bargain flowed and 
is flowing directly to the ratepayers. 

Several witnesses made reference to the possibility of 
offsetting losses on rail facilities against gains experienced 
by applicant on sale of various properties. This matter has 
been fully discussed above, under the heading of “Depre- 
ciation.” In summation, the Commission recognizes that 
“gains” may be experienced on disposal of depreciable 
items, and these are indeed used as offsets to depreciation, 
under the heading of “salvage.” But gains on disposal of 
non-depreciable property, such as rights-of-way and land, 
are beyond the control of the Commission and accrue to 
the stockholders. 

A point at issue was whether or not the provision of 
$693,870, being depreciation on rail facilities from January 
1, 1963, to August 15, 1963, should be disallowed as an 
operating cost because of its non-recurring nature. The 
Commission’s opinion is that this amount is an actual part 
of applicant’s projections of experience for calendar year, 
1963, and should be included as a part of the depreciation 
expense, 

It should also be noted that the staff witness developed 
figures (Exhibit No. 16) which indicated that, as of Novem- 
ber 30, 1962, the estimated unrecovered costs of rail facili- 
ties at August 15, 1963, will not be $1,097,197, as projected 
in the Ingoldsby study, but not more than $791,638. This 
suggests that there may be an over-acerual projected as 
of August 15, 1962, of $305,559. The Commission is cogni- 
zant of the possibility, as pointed out by the staff witness, 
that offsetting underaccruals in other accounts may also 
develop by Augusi 15, 1963, and will consider ordering a 
new depreciation reserve study at an early date. The 
Commission has noted already how erroneous results are 
possible when action is taken on over-aceruals in one 
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past operations be used to make up deficits in future net 
earnings. In making its ruling, the Board stated: 


«... But having made such charges in the past, 
future charges ‘beginning January 1st, 1925, may 
be deducted from the normal charge until such 
time as at least $4,750,000 of the excess is absorbed 
as hereinafter provided.” 


In confirming a three-judge District Court, which had 
enjoined the Board from implementing its decision, the 
Supreme Court stated: 


“Tt may be assumed, as found by the board, that 
in prior years the company charged excessive 
amounts to depreciation expense and so created 
in the reserve account balances greater than re- 
quired adequately to maintain the property. It 
remains to be considered whether the company 
nay be compelied to apply any part of the proper- 
ty or money represented by such balances to over- 
come deficits in present or future earnings and to 
sustain rates which otherwise could not be sus- 
tained.” 


The Supreme Court, in concluding its opinion, held that 
excessive depreciation charges from past operations cannot 
be used to make up deficits in present or future earnings 
in the following language: 


«.. The property or money of the company 
represented by the credit balance in the reserve for 
depreciation cannot be used to make up the de- 
ficiency.” : 

° 
In this proceeding, applicant has acquiesced in allowing 
the 2.4 million dollars, excess depreciation on buses, to be 
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deducted from the undepreciated value of the abandoned 
rail facilities. The Commission finds that such treatment, 
being in the public interest, is just and reasonable. 


Depreciation on Buses Acquired After 1958 


The applicant has proposed that all buses acquired by 
it in 1958 and subsequent thereto be depreciated over a 
period of fourteen (14) years, in lieu of the present seven- 
teen (17) years. The protestants and intervenors objected 
to this proposal and presented testimony in support of 
their position. 

The Commission’s Chief Engineer testified that in his 
opinion applicant should be permitted to depreciate these 
buses over a period of fourteen (14) years, and that the 
estimated net salvage value should be increased from the 
present two and one-half (212%) percent to four (4%) per- 
cent of the original cost. The basis of his testimony was that 
a higher standard of service could be provided under such 
treatment. He recognized that the depreciation cost for 
fourteen-vear-life buses is greater than a seventeen-vear 
life and expressed the opinion that this added cost might 
be offset by savings in maintenance costs. Regardless of 
whether there is a resultant additional cost, it was his 
opinion that the standard of service should be improved by 
operating newer buses. In addition to his recommendation 
for placing the buses on a fourteen-year depreciation rate, 
he also recommended that the Company be required to 
buy at least seventy-five (75) new buses each year. 

The Commission must decide whether the requirements 
for higher standards of service, discussed earlier, justify 
the proposed depreciation treatment. In another rate pro- 
ceeding before the Commission, in Order No. 59, dated 
September 7, 1961, the Commission announced the following 
policy: 


“The Commission views seriously the traffic 
problem in the Washington Metropolitan District. 


It would appea¥ that the immediate solution to the 
traffic congestion problem is the movement of more 
people by fewef vehicles. The immediate goal of 
the Commissioy] is to raise the service standards of 
transit sufficiedtly to make mass transportation 
more attractivp. More frequency of service by 
more modern equipment will improve service stan- 
dards. The Cofnmission’s policy is that within a 
reasonable timp all carriers will be required to 
operate all bage schedules on weekdays and all 
schedules on faturdays and Sundays with air- 
conditioned eqhipment. Improvements in service 
standards necessarily involve additional costs to 
the carriers and must be offset by additional 
revenue obtained from fares paid by the riding 
public. . .” 


Tt is from a thorough consideration of both structural 
and functional factors, particularly as the latter is ex- 
pressed through higher standards of service and passenger 
comfort, that the Commission concludes that a fourteen- 
year life is proper for buses acquired by applicant since 
1958. This new rite actually applies to all buses acquired 
by applicant since it commenced business on August 15, 
1956, since no buses were acquired between 1956 and 1958. 

Assuming that applicant’s fleet remains constant at 
eleven hundred fifty-five (1155) buses, it will be necessary 
to acquire eighty-two and one-half (8214) new buses, on 
the average, each year to maintain a fourteen-year life 
(1155 buses + 14 years = 82.5 buses/year). 

The Commission will, by this Order, require applicant 
to purchase eighty-two (82) new air-conditioned buses this 
year, to be placed in service on or before October 1, 1963. 
Thereafter, applicant shall purchase, on the average each 
year, a number of new air-conditioned buses equal to one- 
fourteenth (1/14) of the number of buses in its fleet. Stated 
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another way, the applicant shall purchase within the next 
fourteen years a nunber of new air-conditioned buses equal 
to the total number of buses in its fleet. 


School Fare Subsidy 


The contention has been made by protestants and inter- 
venor that in determining gross revenues available to 
applicant, the Commission should take into consideration 
the school fare subsidy legislation (P.L. 87-507, 87th Con- 
gress), the pertinent portion of which reads as follows: 


“Sec. 2. If, after giving effect to any and all 
motor vehicle fuel tax and real estate tax exemp- 
tions, the net operating income from mass trans- 
portation operations in the District of Columbia 
of any common carrier required to furnish trans- 
portation to schoolchildren at a reduced fare under 
this Act for any twelve-month period ending 
August 31 is less than the rate of return estab- 
lished by the regulatory commission having juris- 
diction in such carrier’s last rate case, net after 
all taxes properly chargeable to transportation 
operations including but not limited to income 
taxes, on its gross operating revenues in the Dis- 
trict of Columbia, exclusive of any school fare sub- 
sidy, then the Washington Metropolitan Area 
Transit Commission shall as soon as practicable 
after such August 31, certify to the Commissioners 
of the District of Columbia or their designated 
agent with respect to such twelve-month period: 
(1) an amount which is the difference between the 
total of all reduced fares paid to each such carrier 
by schoolchildren in accordance with this Act and 
the amount which would have been paid to each 
such carrier if such fares had been paid at the 
lowest adult fare established by the Commission 
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for regular route transportation; and (2) an 
amount by which each such carrier’s net operating 
income from mass transportation operations in the 
District of Columbia is less than such rate of re- 
turn established by the appropriate regulatory 
commission in the carrier’s last rate case, after 
giving effect to the aforesaid tax exemptions, eX- 
clusive of any such school fare subsidy. Upon such 
certification, the Board of Commissioners of the 
District of Columbia shall pay to each such carrier 
an amount equal to the amount certified pursuant 
to clause (1) thereof ; except that in no event shall 
such amount exceed the amount certified pursuant 
to clause (2) hereof.” 


The Commission disagrees with the position taken by 
protestants and intervenor. In its most simple form, the 
law merely says that if this Commission were to establish 
fares estimated to produce a fair and reasonable rate of 
five (5%) percent and the carrier earns only four (4%) 
percent, then the carrier under the law would be entitled 
to a subsidy payment to bring the earnings up to five (5%) 
percent. In no event, however, can the subsidy exceed the 
number of school fare rides multiplied by the difference 
between the schocl fare and the lowest adult fare. 

The school fare subsidy legislation is a type of after-the- 
fact remedy available to provide additional compensation 
to the carrier in the event the Commission overstated the 
net revenue projections, resulting in the carrier not making 
a fair return. lt may also be classified as a contingency type 
of relief for an industry confronted with more than the 
normal contingencies. Thus, if, as suggested, the Commis- 
sion were to assume in determining available revenues for 
the applicant that the applicant would receive the maximum 
school fare subsidy payment, then the basic purpose of the 
legislation would be vitiated. Moreover, had this been the 
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real intent of the legislation it would have been a simple 
matter to draft a law merely providing for the payment of 
a subsidy equal to the number of school fare rides multi- 
plied by the difference between the school fare and the 
lowest adult fare. However, this type of legislation was 
not enacted. 

That the law was not intended to be construed as sug- 
gested by protestants and intervenors is clearly indicated 
by a careful analysis of the language contained therein. In 
the first place, its application is confined to “mass trans- 
portation operations in the District of Columbia.” Thus, 
the determination as to eligibility for a subsidy under the 
aforementioned law would involve rigid allocations of 
revenues and expenses of applicant’s entire operations in 
order to ferret out those revenues and expenses which 
relate only to “mass transportation operations in the Dis- 
trict of Columbia.” Specifically, all revenues and expenses 
relating to charter, sightseeing, contract and other special 
operations of applicant, wherever performed, and all mass 
transportation operations in Maryland and Virginia, would 
have to be removed in arriving at applicant’s net earnings 
from applicant’s mass transportation operations in the 
District of Columbia. To accomplish such a feat in connec- 
tion with past operations would present a laborious task; 
to undertake such a feat prospectively would be an impos- 
sibility. Even accurate allocations covering past operations 
could not serve as an accurate basis for future allocations 
since the demand for future transportation service may be 
at considerable variance with past requirements. 

Furthermore, even assuming that accurate allocations 
could be made prospectively, it is possible that net earn- 
ings from mass transportation operations in the District of 
Columbia would reflect a proper rate of return contem- 
plated under the aforementioned law, and yet the net earn- 
ings from applicant’s over-all operations would reflect a 
a much lower return. In such a case applicant would not 
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be entitled to a subsidy even though its net earnings from 
its over-all operations failed to produce an adequate 
return. 


Future Results Under Present Fares 


Having disposed of the major controversial issues in 
this case, the Commission will now enter its findings with 
respect to the financial results of applicant for the future 
rate year (calendar year, 1963) under the assumption that 
present fares remain in effect. The operating statement 
below reflects the Commission’s findings in this matter. 

Basically, the figures on this statement are those de- 
veloped by the Commission’s staff in its Exhibit No. 20nd 
diseussed by the Commission in this Order. The one change 
oceurs in the depreciation figure, which has been increased 
by $4,018 from the staff’s original figure, in order to give 
effect to the projected acquisition of eighty-two ($2) rather 
than seventy-five (75) new buses on or about October 1, 
1963. 

Before setting out the projected results at present fares 
the Commission desires to comment upon the income tax 
figures which it utilizes in this and succeeding statements. 
The income tax has been calculated on the flow-through 
basis and is in substantial agreement with the methods 
used by all parties except intervenor’s witness. The basic 
difference in the latter’s calculations is his assumption that 
applicant will continue deducting $1 ,200,000 per year on 
its tax return for track removal accrual even after a finding 
by the Commission that such acerual should be discon- 
tinued. The Commission does not consider this assumption 
a reasonable one. 

The following statement reflects a return of $937,669 or 
3.18% on operating revenues, which the Commission does 
not consider a fair and adequate return and so finds. 
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Projected Operating Statement for Year 1963 
AT PRESENT FARES 


Operating Revenue $29,521,301 
Operating Revenue Deductions: 
Operating Expenses $26,246,835 
Taxes, other than Income Taxes 796,005 
Income Taxes 208,309 
Depreciation (incl. 82 new 
buses 10/1/63) 2,441,033 
Acquisition Adjustment (1,028,860) 
Provision for Track Removal — 
Limousine Contribution to 
Overhead (79,690) 
Total Operating Revenue Deductions 28,583,632 


NET OPERATING INCOME $ 937,669 
Operating Rating 96.82% 


Net Operating Income + Operating Revenue 
Future Results Under Proposed Fares 


The Commission will now enter its finding with respect 
to applicant’s proposed fares, giving due consideration to 
its previous findings. 

One of the factors to be considered in forecasting future 
revenues under an increased fare structure is fare resist- 
ance. It is a regrettable paradox that even when necessity 
requires an increase in transit fares to enable a transit 
operator to continue to provide adequate transportation 
services that a small percentage of riders resist the higher 
fares and find other modes of travel. Various formulac 
have been adopted by the regulatory authorities in giving 
weight to this fare resistance. The so-called Curtin formula 
which assumes a fare resistance equal to a decline in riding 
of 33% for each 1% increase in fares is frequently used. 
Except for the testimony presented by GSA through Mr. 
Lipske, all parties used a resistance factor which assumed 
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a decline of .20% for cach 1% increase in fares. Mr. Lipske, 
testifying for GSA, used a slightly lower resistance factor 
—.13% for each 1% increase in fares. 

The Commission has carefully weighed all the evidence 
relating to the resistance factor and finds that the proper 
fare resistance factor to be used in this proceeding should 
assume a decline in riding equal to .13% for each 1% in- 
crease in fares. 

Again, the figures used in the following operating state- 
ment are those developed by the Commission’s staff in ifs 
Exhibits Nos. 20 and 22. These figures give effect to the 
reduction in accrual for Injuries and Damages from a rate 
of 4.25% to 4.00% of gross operating revenues. 

The results of operations as shown by this statement is 
a net operating income of $2,924,116 or a return of 8.86% 
of gross operating revenues. The Commission finds that 
such a rate of return will enable applicant to realize more 
net revenues than are justified by the financial requirements 
of applicant. 


Projected Operating Statement for Year 1963 
AT FARES PROPOSED BY APPLICANT 


Operating Revenue $33,015,187 
Operating Revenue Deductions: 
Operating Expenses $26,312,787 
Taxes, other than Income Taxes 796,005 
Income Taxes 1,649,796 
Depreciation (including 82 new 
buses October 1, 1963) 2,441,033 
Acquisition Adjustment (1,028,860) 
Limousine Contribution to 
overhead (79,690) 
Total Operating Revenue Deductions ~ $30,091,071 
NET OPERATING INCOME $ 2,924,116 


Operating Ratio 91.14% 
Net Operating Income + Operating Revenue 8.86% 
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Future Results Under Fares Prescribed by the Commission 


The Commission will now enter its findings with respect 
to a fare structure for applicant which will result in a fair 
and proper return and rate of return on gross operating 
revenues, giving full consideration to its previous findings. 

While the projected revenues under the fares authorized 
herein are based on a full twelve-month period, calendar 
year 1963, such fares will, of course, be in effect only eight 
and one-half (84%) months. On a full twelve-month basis, 
under the fares authorized herein, applicant can be ex- 
pected to receive total gross operating revenues in the 
amount of $30,420,638. Considering the fact that the fares 
authorized herein will be in effect for a period of only eight 
and one-half (8%) months during the calendar year 1963, 
applicant can be expected to receive $30,164,711. Thus, inso- 
far as the calendar year, 1963, is concerned, applicant will 
actually receive $255,927 less than that shown in the operat- 
ing statement below. Nevertheless, in view of the testimony 
in this record, all of which is related to a full twelve-month 
period, the Commission is of the opinion that in making its 
findings it must base its projections on a full twelve-month 
period. This situation causes the Commission to feel that 
in future rate proceedings the future test period should he 
so established as to allow a full year’s operations under 
the fares authorized by the Commission. 

The following operating statement projects the results 
of operations if the charge for tokens is fixed at four (4) 
for eighty-five (85¢) cents and the cash fare of twenty-five 
(25¢) cents remains unchanged. Once again, the figures 
utilized here are those developed by the Commission’s 
staff in its Exhibits Nos. 20 and 22 and give effect to a 
13% resistance factor and a 4.00% Injuries and Damages 
rate. They also give effect to depreciation on eighty-two 
(82) new buses, representing one-fourteenth (1/14) of the 
present fleet, required by this Order to be purchased and 
placed in service this year. 
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This statement shows a net operating income of $1,480,- 
746 or a return of 4.87% on gross operating revenues, both 
of which are, in the opinion of the Commission, within the 
range of reasonableness for this applicant. 


Projected Operating Statement for Year 1963 
CASH FARES—25¢; TOKEN FARES—4 for 85¢ 


Operating Revenue $30,420,638 
Operating Revenue Deductions: 
Operating Expenses $26,209,006 
Taxes, other than Income 
Taxes 796,005 
Income Taxes 602,398 
Depreciation (including 82 new 
buses October 1, 1963) 2,441,033 
Acquisition Adjustment (1,028,860) 
Limousine Contribution to 
overhead (79,690) 


Total Operating Revenue Deductions _ 28,939,892 
NET OPERATING INCOME $1,480,746 


Operating Ratio 95.13% 
Net Operating Income ~ Operating Revenue 4.87% 


Rate of Return 


Section 6(a) (3) and (4), Article XII, Title II of the 
Compact, which sets forth the factors to be considered by 
the Commission in prescribing just and reasonable fares, 
reads as follows: 


“(3). In the exercise of its power to prescribe 
just and reasonable fares and regulations and 
practices relating thereto, the Commission shall 
give due consideration, among other factors, to 
the inherent advantages of transportation by such 
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carriers; to the effect of rates upon the movement 
of traffic by the carrier or carriers for which the 
rates are prescribed; to the need, in the public 
interest, of adequate and efficient transportation 
service by such carriers at the lowest cost con- 
sistent with the furnishing of such service; and 
to the need of revenues sufficient to enable such 
carriers, under honest, economical, and efficient 
management, to provide such service. 

“(4). It is hereby declared as a matter of legis- 
lative policy that in order to assure the Washing- 
ton Metropolitan District of an adequate trans- 
portation system operating as private enterprises 
the carriers therein, in accordance with standards 
and rules preseribed by the Commission, should be 
afforded the opportunity of earning such return 
as to make the carriers attractive investments to 
private investors. As an incident thereto, the 
opportunity to earn a return of at least 644 per 
centum net after all taxes properly chargeable to 
transportation operations, including but not 
limited to income taxes, on gross operating 
revenues, shall not be considered unreasonable. 


Thus, in clear and unequivocal language of the Compact, 
the Commission is duty bound to “preseribe just and 
reasonable fares” based on the operating ratio theory of 
rate making. No mention is made of return on rate base, 
return on equity, or any other basis. 

The motivating factor which prompted the regulatory 
authorities to abandon the other bases in favor of the 
operating ratio theory in fixing reasonable rates of return 
for urban transit companies was that these other theories 
did not provide a reasonable means for compensating these 
companies for the risks inherent in transit operations. 

A substantial portion of the evidence in this case re- 
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lates to the relatively small amount of equity capital which 
the investors have in the property devoted to publie use 
by applicant. It is a matter of record that a substantial 
portion of the property of applicant has been acquired 
through funds made available by borrowings and from re- 
serves. The protestants and intervenor contend that in 
determining reasonable earnings consideration should be 
given to the return on equity capital. The Supreme Court 
of the United States has passed upon the issue involving 
the source of money used to acquire property. In the case of 
Board of Public Utility Commissioners, et al., vs. New York 
Telephone Company, 271 U.S. 23 (1926), supra, the Su- 
preme Court stated: 


“Constitutional protection against confiscation 
does not depend on the source of the money used 
to purchase the property. It is enough that it is 
used to render the service. . . .” 


Whether the investor borrows money or invests new 
capital through the issuance of stock, the cost to the rate- 
payer for the operation and use of the utility’s assets is the 
same. Interest expense on borrowed money is not allowed 
by the Commission @s a deduction against income for rate 
purposes. Thus, it is sufficient, as previously noted in the 
ease cited above, that applicant acquire property for the 
rendition of safe and adequate service without regard to 
the source of the money to acquire such property. This is 
not to say that the Commission is not concerned about the 
need for applicant to increase its equity in the business in 
order to insure the financial stability of applicant. It ap- 
pears, however, that in establishing a fair rate of return 
the Commission is not permitted to give significant con- 
sideration to return on equity. 

It has also been contended that the Commission should 
give consideration, in establishing reasonable earnings, to 
return on applicant’s rate base. As previously noted in this 
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Order, the other theories of rate making, including return 
on rate base, were abandoned in favor of the operating 
ratio theory. Thus, in view of the specific language of the 
Compact the Commission is of the opinion that it need give 
little consideration to return on applicant’s rate base. 

Even though relatively unimportant, the Commission 
feels it must correct misunderstandings evident from testi- 
mony of certain witnesses and from the tenor of inter- 
venor’s and protestants’ cross-examination as to the extent 
of the stockholders’ investment in D. C. Transit System, 
Inc. At August 31, 1962, the capital stock, plus plowed-back 
earnings, totaled over $3,500,000 according to applicant’s 
balance sheet, and over $4,200,000 according to the balance 
sheet submitted by the staff. 

In the final analysis, the matter of fixing just and reason- 
able rates involves a balancing of the investor and the 
consumer interests. From the investor point of view, it is 
important that there be enough revenue not only to cover 
operating expenses, but also for the capital costs of the 
business. These include service on the debt, dividends on 
the stock and a reasonable portion of the earnings to be 
retained in the business for use of applicant. The con- 
sumer’s interest is protected in that the Commission has 
given consideration to the need in the public interest of 
adequate and sufficient transportation service by applicant 
at the lowest cost consistent with the furnishing of such 
service. 

Notwithstanding all the testimony in this case, the Com- 
mission is of the opinion that in determining reasonable 
earnings under the aforementioned guide lines that pri- 
mary consideration must be given to the operating ratio 
theory and that only minor consideration need be given 
the other factors brought into issue. 

The Commission, after considering the operating and 
financial needs of applicant, and all other relevant factors, 
concludes that an operating ratio of 95.08%, as established 
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in the last previous rate case, still constitutes a fair return 
to applicant and that a net operating income of about 
$1,480,000 is sufficient and proper to maintain the applicant 
in sound financial health and will provide adequate com- 
pensation for the investors. An exact figure for net earn- 
ings cannot be established in advance due to the inherent 
uncertainties in the transit business, but the Commission 
estimates that the fares authorized herein will produce an 
operating ratio between 95.0% and 95.2%, which it con- 
siders to be within the range of a fair return for applicant. 

The Commission finds that the fares authorized herein 
will produce reasonable net revenues to allow applicant to 
service its debt, pay rec sonable dividends, retain a reason- 
able portion in its business and to attract investments of 
private investors. 


Comments on C pinion of Court of Appeals 


In issuing this Order, the Commission is fully aware of 
the recent ruling of the United States Court of Appeals for 
the District of Columbia Circuit in the case of Leonard N. 
Bebchick, et al., vs. Public Utilities Commission, et al., No. 
16454, involving the 1960 rate proceeding of applicant. This 
ruling has been stayed pending disposition by the United 
States Supreme Court of applicant’s petition for writ of 
certiorari. : 

As noted by the Court in its opinion, this Commission 
has primary jurisdiction over transit rate regulation in this 
jurisdiction. In the exercise of its jurisdiction, the Commis- 
sion has given the most careful consideration and studied 
exhaustively the voluminous record pertaining to the issues 
upon which the Coart of Appeals has spoken. 

The fare adjustineat, if made as contemplated by the 
Court of Appeals in the aforementioned case, will amount 
to $1,318,611.95, representing five (5¢) cents each for 
96,372,239 cash fares paid during the period March 6, 1960, 
through January 18 1961, both dates inclusive. 
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The Court, in its opinion of January 31, 1963, pointed to 
two “errors” and a third “defect” which affected the net 
operating income figures, as follows: 

1. “Accrual as operating expenses of the estimated cost 

of track removal and repaving.” 

The Court questioned whether or not the program’s cost 
estimates recognized economies due to participation of the 
District of Columbia Highway Department; the Court also 
pointed to the accumulation, in March, 1960, of over $3,000,- 
000 in the reserve for track removal and repaving. 

2. “The allowance of depreciation for buses.” 

The Court pointed to the over-accrual of depreciation on 
buses, by 1959, of approximately $1,200,000 and indicated 
that averages used in the group method of depreciation 
were not working out. 

3. “Depreciation accruals on abandoned rail properties.” 

The Court cited the case of Washington Gas Light Com- 
pany vs. Baker, 90 U.S. App. D. C. 98, 195 F 2d 29 (1950), 
and said that justification for depreciation on abandoned 
property depends upon whether the investors have, during 
the useful life of the property, been compensated for as- 
suming the risk that it would become obsolete before the 
investment in it was entirely recovered. 

As for the first item mentioned by the Court, testimony 
in this case has established the fact that the economies 
made possible by the District of Columbia Highway De- 
partment’s sharing of paving costs were all given full 
effect in the cost estimates for track removal and repaving. 
Regarding the $3,000,000 balance in the reserve for track 
removal, if any adjustment is ever made to the 1959 
accruals to this reserve, the effect will carry forward to 
the present balance in the reserve. The reserve for track 
removal and repaving is a continuous-type account, so that 
if, say, $1,000,000 were disallowed as an accrual in 1959, 
then the balance in this reserve at December 31, 1962, would 
be $3,814,000 instead of $4,814,000, and would be insufficient 
to meet the estimated cost of track removal and repaving 
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estimated by the District of Columbia Highway Department 
through June 30, 1965. If the Court’s decision is imple- 
mented, it appears that the refundable revenues allocable 
to the reserve for track removal and repaving will have to 
be reserved for track removal work since the Commission 
has found that the present reserves are reasonable in view 
of the estimated cost of the current track removal and 
repaving program of the District of Columbia Highway 
Department. 

The critical fact is that although the Court may have 
been justified, on the record before it, in ruling that the 
allowance for track removal and repaving in 1960 was un- 
reasonable, the current track removal and repaving pro- 
gram will eliminate any excess accruals as of June 30, 1965. 
‘As noted in this Order, further accruals are being 
suspended as of January 1, 1963. 

As for the second item mentioned by the Court, testimony 
in the present case has developed the fact that the $1,200,- 
000 bus depreciation over-accrual actually grew, by 1961, 
to $2,414,638. The testimony further developed that by May, 
1961, the District of Columbia Public Utilities Commission, 
with the completed Reserve Requirement Study in hand, 
determined that this over-accrual on buses had been sub- 
stantially offset by under-accruals on other classes of com- 
pany property and by the unrecovered cost on rail facilities 
as projected to August 15, 1963. If the Court’s decision is 
implemented, it further appears that the refundable 
revenues allocable ¢o excess depreciation on buses will have 
to be allocated to re-building a deficient depreciation re- 
serve. 

Here again the record in the 1960 rate case did not 
include the final results of the Reserve Requirement Study 
by Mr. Ingoldsby because it had not been completed. The 
completed study, as subsequently noted by the District of 
Columbia Utilities Commission, indicated that any excess 
depreciation accruals on buses had been substantially offset 
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by under-accruals on other classes of property and rail 
facilities. 

As for the third item mentioned by the Court, this Com- 
mission, in another part of this Order, has explored the 
problem and concluded that the investors have not yet been 
compensated for the obsolescence or loss on abandonment 
of rail facilities. 

The Commission is also aware of the Supplemental 
Opinion of February 21, 1963, of the Court of Appeals in 
the above styled case, wherein the following statement 
appears: 


“Our judgment is without prejudice to the right 
of the Washington Metropolitan Transit Commis- 
sion to exercise consistently with our opinion and 
judgment in this cause any powers it may have.” 


The Commission’s powers are delineated in the Compact. 
In view of the present status of the aforementioned case 
in the courts, the Commission had no other alternative than 
to proceed on the record before it. Our judgment could not 
be based on a stayed court decision which is still in the 
appeal process. 

The Commission is also aware of the proceeding pending 
in the United States District Court for the District of 
Columbia involving a 1961 rate proceeding of applicant. 
On March 14, 1963, the Court of Appeals for the District of 
Columbia Circuit denied a petition for ancillary relief in 
connection with the proceeding pending before the District 
Court. Thus the rates of applicant, approved in Order No. 
4735 of the Public Utilities Commission and subject of 
appeal before the District Court, remain in effect. More- 
over, the rates remain lawful by operation of law pursuant 
to Section 5(b), Article XII, Title II, of the Compact, and 
such rates are currently being charged pursuant to tariffs 
on file with this Commission. 
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FINDINGS OF FACT 


While the Commission has not in this Order attempted 
to discuss the numerous and sundry contentions made by 
the various parties it, nevertheless, has carefully reviewed 
and considered, and-in each instance gave proper weight 
to, all the oral testimony, exhibits and legal arguments 
relating thereto in arriving at its findings and in reaching 
its conclusions. 

In discussing the essential and relevant issues, the Com- 
mission entered its findings along with the discussions and 
it is not deemed necessary to repeat them here. All state- 
ments of fact in this Order, for which a finding was not 
entered, are hereby adopted by the Commission as addi- 
tional findings of fact. 

In arriving at its findings, the Commission has also given 
due consideration to all provisions of the Compact, includ- 
ing but not limited to the inherent advantages of trans- 


portation by applicant; to the effect of rates upon the move- 
ment of traffic by applicant; to the need, in the public 
interest, of adequate and efficient transportation service by 
applicant at the lowest cost consistent with the furnishing 
of such service; and to the need of revenues sufficient to 
enable applicant, under honest, economical, and efficient 
management, to provide such service. 


CONCLUSIONS OF LAW 


The Commission concludes as a matter of law: 

1. That the present fares of applicant are unjust and un- 
reasonable and will not produce sufficient net revenues to 
attract investments of private investors. 

2. That the fares proposed by applicant are unjust and 
unreasonable and would produce net revenues in excess of 
the financial requirements of applicant. 

3. That the fares authorized by this Order are just and 
reasonable; are not unduly preferential or unduly dis- 
criminatory either between riders or section of the Metro- 
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politan District; and will produce sufficient net earnings to 
make investments in applicant attractive to private in- 
vestors; and will allow applicant to service its debt, pay 
reasonable dividends and retain a reasonable portion 
thereof in its business. 

All other conclusions of law reached in other parts of this 
order are hereby adopted by the Commission as additional 
conclusions of law. 


ORDER 


THEREFORE, it is ordered that: 

1. Effective January 1, 1963, no further accruals to the 
reserve for track removal and repaving shall be charged 
against income of applicant, and no such accruals shall be 
reflected in the accounts and records of applicant, unless 
otherwise ordered by the Commission. 

2. The amortization of the Acquisition Adjustment Ac- 


count will continue unchanged, unless, and until, otherwise 
ordered by the Commission. 

3. Effective January 1, 1963, all buses acquired by appli- 
cant subsequent to 1956, shall be amortized in the form of 
depreciation charges in equal monthly amounts over a 
period of time so as to allow applicant to recover the net 
book value as of December 31, 1962, in fourteen (14) years 
from the date such buses were first placed in service. The 
estimated salvage value of these buses shall be four (4%) 
percent of the original cost new. 

4. The cost of all buses acquired by applicant in the 
future shall be amortized in the form of depreciation 
charges in equal monthly amounts over a period of fourteen 
(14) years from the date such buses were first placed in 
service, and the estimated salvage value shall be four (4% ) 
percent of the original cost new. 

5. Applicant shall place an order for eighty-two (82) new 
air-conditioned buses which shall be placed in service on 
or before October 1, 1963. 
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6. Beginning in 1964, applicant shall purchase on the 
average each year, & number of new air-conditioned buses 
equal to one-fourteenth (1/14) of the number of buses in 
its fleet. 

7. The rate of four (4%) percent of gross revenues shall 
be accrued for Injuries and Damages effective April 14, 
1963. 

8. The proposed tariffs, and the use of the fares and 
charges stated therein are hereby denied. 

9. Effective 4:00 am., April 14, 1963, applicant, D. C. 
Transit System, Inc., is hereby authorized to increase its 
token fares from f.ve (5) tokens for One ($1 .00) Dollar to 
four (4) tokens for eighty-five (85¢) cents and that all other 
fares of applicant shall remain in effect pursuant to tariffs 
on file with the Commission. 

10. The motion to dismiss the application, made during 
the course of the proceedings, is hereby denied. 

11. The record in this proceeding shall be left open for 
the purpose of receiving additional evidence, at some future 
date, on the single issue involving the Acquisition Adjust- 
ment Account pursuant to the provisions of this Order. 

12. Any ambiguity in this Order shall be resolved so as 
to effectuate the carrying out of the over-all intent of this 
Order. 


BY DIRECTION OF THE COMMISSION: 


DELMER ISON 


Executive Director 


HOOKER, Commissioner, dissents. 


The applicable law which governs fares to be prescribed 
for transportation companies under the jurisdiction of the 
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Washington Metropolitan Area Transit Commission is 
found in Subsection 3 and 4, page 16 of Section 6, of the 
Tri-State Compact as follows: 


“(3) In the exercise of its power to prescribe 
just and reasonable fares and regulations and 
practices relating thereto, the Commission shall 
give due consideration, among other factors, to the 
inherent advantages of transportation by such car- 
riers; to the effect of rates upon the movement of 
traffic by the carrier or carriers for which the rates 
are prescribed; to the need, in the public interest, 
of adequate and efficient transportation service 
by such carriers at the lowest cost consistent with 
the furnishing of such service; and to the need of 
revenues sufficient to enable such carriers, under 
honest, economical, and efficient management, to 
provide such service. 

“(4) It is hereby declared as a matter of legis- 
lative policy that in order to assure the Washing- 
ton Metropolitan District of an adequate trans- 
portation system operating as private enterprises 
the carriers therein, in accordance with standards 
and rules prescribed by the Commission, should be 
afforded the opportunity of earning such return 
as to make the carriers attractive investments to 
private investors. As an incident thereto, the op- 
portunity to earn a return of at least 6% per 
centum net after all taxes properly chargeable 
to transportation operations, including but not 
limited to income taxes, on gross operating rev- 
enues, shall not be considered unreasonable.” 


It is ascertained from the law quoted that Congress set 
forth the guide lines that it intended the Commission to 
follow when rates are established. The factors of these 


53 


guide lines are that due consideration shall be given to 
the advantages of transportation, the effect of rates upon 
the movement of traffic, to the need in the public interest 
of adequate and efficient transportation at the lowest cost 
consistent with the furnishing of such services, and the 
need of revenues sufficient to enable such transit carrier to 
provide this type of service under honest, efficient and eco- 
nomical management. The Congress declared it to be its 
legislative policy that in order to assure that such adequate 
transportation is given the public, the carrier should be 
afforded the opportunity of earning such return as to make 
the carriers’ investments attractive to private investors, 
and as an incident thereto, the opportunity to earn a return 
of at least 644 per centum net after all taxes properly 
charged to transportation operations, including but not 
limited to income taxes, on gross operating revenues, shall 
not be considered unreasonable. 

It is to be noted that as an incident for the investments 
of these carriers to be attractive to private investors, the 
opportunity of the carriers to earn a return of at least 614 
per centum net on gross operating revenues should not be 
considered to be unreasonable. 

The word “incident” is defined in BLACK’S LAW DIC- 
TIONARY, DELUXE EDITION, as follows: 


“This word, used as a noun, denotes anything 
which inseparably belongs to, or is connected with, 
or inherent in, another thing, called the ‘principal.’ 
In this sense, a ¢ourt-baron is incident to a manor. 
Also, less strictly, it denotes anything which is 
usually connected with another, or connected for 
some purposes, though not inseparably.” 


The word “at” is defined by Webster as “the point or place 
where a thing is, or occurs; as at the center; at home; at 
hand; at the door. . .” “Least” is defined by Webster as 
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“smallest, either in size or degree; shortest; little beyond 
all other. . .” When the meaning and reasoning of the words 
“incident,” “at” and “least” are considered together, it is 
crystal clear that the minimum rate of return to be allowed 
is 6% per centum net on the gross operating revenue. 
“At” means at a direct point or place as “at a door” and 
“least” means the “smallest, . . . little beyond all other,” the 
smallest amount possible. The smallest return the carrier 
should earn for its investments to be attractive to private 
investors is 614 per centum net on its gross operating 
revenue. Since Congress has stated that this is not con- 
sidered as being unreasonable, then it follows, it would 
seem, that Congress has pegged definitely 642 per centum 
on gross operating revenues as being the sum required for 
a carrier to make for its investments to be attractive to 
private investors. 

A deliberate determination of a rate that shows con- 
clusively that the carrier is not afforded the opportunity 
to earn at least 614 per centum return on its gross operat- 
ing revenues is undoubtedly in conflict with the law as set 
forth in the Compact. 

It is manifestly plain that Congress established these 
guide lines for the deliberate purpose of making certain 
that a fair return would be received by the transportation 
companies under the supervision of this Commission. After 
Congress outlined all of the factors that should be con- 
sidered, it specifically stated that in order to assure (to 
make certain) that adequate service is given the public, 
the transportation companies should be afforded the op- 
portunity to make a return that will be attractive to in- 
vestors and, as an incident thereto, to earn a return of at 
least 614 per centum net. The intent of Congress could not 
have been more plainly stated. The law says at least 644 per 
centum net shall not be considered unreasonable on the 
gross operating revenues of the company. It is plain, spe- 
cific and definite that at least 644 per centum is not to be 
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614 per centum is not subject to valid objection. It is settled 
by the Compact. 

The policy stated by Congress is a sound policy and 
should have been adhered to in this Case. Congress nay 
have had some apprehension that an insufficient return 
might be established by the Commission and, being men of 
experience as well as wisdom, know that it is essential for 
transportation companies to make a reasonable return on 
their investments if the public is to receive good service. 
When transportation companies are required to serve the 
public at misery rates of return on their investments in 
property dedicated to public use, the public, as well as the 
company, suffers. The public is entitled to receive good 
service. It is essential for the best interest of the public. 

A transportation company should not be expected to 
maintain a high grade of service unless it is receiving a fair 
return on its investment. The customers should pay for 
good service and should receive it. Poor service at any price 
is high. The public is willing to pay reasonable rates if the 
service is good. Penny-pinching, miserly rates of return 
are adverse to the best public interest. Investors cannot 
be expected to invest in securities of a transportation com- 
pany when its rates of return are so low as’to raise doubts 
in the minds of the investors as to the wisdom of such 
investments. If such 2 company is able to secure money, it 
will not be able to do so on as favorable terms as will the 
company that is and has been receiving a fair return on its 
property continuously for a number of years. The rate of 
return prescribed by the majority of the Commission in 
this Case is clearly contrary to the legislative policy 
established by Congyvess. 

A determined rate of 5 or 514 per centum obviously does 
not afford the company the opportunity to earn at least 
614 per centum on its gross operating revenues. 


CONSOLIDATED JOINT APPENDIX 


BEFORE THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
In the Matter of ) 
Change in Schedule of Fares of 
D.C. TRANSIT SYSTEM, INC. _) 


Application No. 226 | 
Docket No. 32 


APPLICATION IN SUPPORT OF 
CHANGE IN SCHEDULE OF FARES 


To the Washington Metropolitan Area Transit Commission: 


I. D.C. Transit System, Inc. (hereinafter referred to as "D.C. 
Transit"), pursuant to Public Law 757, 84th Congress, 2d Session, 
70 Stat. 598 (hereinafter referred to as petitioner's “franchise"), and 
pursuant to the Washington Metropolitan Area Transit Regulation Com- 
pact, Public Law 86-794, 86th Congress, 74 Stat. 1031, hereby files 
with the Commission its application in support of a change in its sche- 
dule of fares as set forth in the following tariffs filed concurrently here- 
with: | 

(A) Supplement No. 1 to D. C. Transit-W.M.A.T.C. Tariff No. 1 

(B) Supplement No. 2 to D.C. Transit-W.M.A.T.C. Tariff No. 2 

(C) Supplement No. 1 to D.C. Transit-W.M.A.T.C. Tariff No. 6 

(D) D. C. Transit-W.M.A.T.C. Tariff No. 15 
As indicated in the tariffs listed above, the change in fares is to become 
effective on Monday, January 7, 1963. 

Il. The net effect of the change in the schedule of fares set forth 
in the tariffs listed above is to eliminate the use of tokens and to pro- 
vide for a 25¢ cash fare applicable to the transportation of passengers 
by D. C. Transit from one point to another within the District ot Columbia. 


This basic change is set forth in Supplement No. 1 to D.C. Transit's 
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W.M.A.T.C. Tariff No. 1. This change results in certain technical 

changes in the tariffs listed under Paragraphs I(B), 1(C) and I(D) above. 
In accordance with Sections 58-01 and 58-02 of the Commission's 

regulations, the following exhibits are attached hereto and made a 

part hereof: 


1. D.C. Transit System, Inc. and Subsidiary Company Consolidated 
Balance.Sheet, August 31, 1962. 


. D. C. Transit System, Inc. Income Statement (Adjusted) Actual -- 
12 Months Ended August 31, 1962 


. D.C. Transit System, Inc. Income Statement All Operations -- 
12 Months Ended -- August 31, 1962 


. D.C. Transit System, Inc. Pay Hours -- 12 Months Ended 
August 31, 1962 


. D.C. Transit System, Inc. Income Statement Future Annual 
Period For 12 Month Period Ending December 31, 1963, at 
Present Fares 


. D.C. Transit System, Inc. Income Statement Future Annual 
Period For 12 Month Period Ending December 31, 1963, with 
25¢ Cash Fare 


7. D. C. Transit System, Inc. Buses -- December 1, 1962 
8. D. C. Transit System, Inc. Summary of Property, Plant and 
Equipment -- August 31, 1962. 

It is respectfully requested that the Commission waive the require- 
ment of its regulation 58-02(f). Section 4 of D. C. Transit's franchise 
provides that D. C. Transit's rate of return shall be based upon gross 
operating revenues and this method has been employed since January of 
1960. In addition, the Washington Metropolitan Area Transit Regulation 
Compact, TITLE Tl, ARTICLE XM, Section 6(a) (4) provides: 

It is hereby declared as a matter of legislative policy that in 

order to assure the Washington Metropolitan District of an 


adequate transportation system operating as private enter- 


prises the carriers therein, in accordance with standards 
and rules prescribed by the Commission, should be afforded 
the opportunity of earning such return as to make the carriers 


attractive investments to private investors. As an incident thereto, 
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the opportunity to earn a return of at least 6-1/2 per centum net 
after all taxes properly chargeable to transportation operations, 
including but not limited to income taxes, on gross operating 
revenues, shall not be considered unreasonable. (emphasis supplied) 


As indicated by the exhibits attached hereto, the rate of return to D.C. 
Transit under the new schedule of fares will not be unreasonable and 
will not yield a greater return to it than as provided for in its franchise 
and in the Washington Metropolitan Area Transit Regulation Compact. 

In support of the proposed schedule of fares, D. C. Transit respect- 
fully says: 

1. D.C. Transit was incorporated under the laws of the District 
of Columbia on July 9, 1956, and on August 15, 1956, commenced oper- 
ations in fulfillment of its franchise. 

2. The existing schedule of fares, which has been in effect since 
March 6, 1960, has not provided and will not provide D. C. Transit with 
an adequate, just or reasonable return. 

3. Effective November 1, 1962, D. C. Transit entered into a new 
three-year contract with Division 689 of the Amalgamated Association 
of Street, Electric Railway and Motor Coach Employes of America. The 
new three-year union contract calls for known and calculable union 
labor cost increases from increased wage rates, increased pension 
benefits, increased vacations and other items in an aggregate amount, 


over the three-year period, in excess of $4,000.000 over and above the 


corresponding costs of such items immediately prior to the effectiveness 


of such contract. 

4. In addition to the known and calculable costs. the new three- 
year union contract calls for an increase in the costs of fringe benefits, 
the amount of which are not known or calculable at this time but which 
are estimated to be substantial. 

5. In addition to the increased union costs resulting fromthe new 
union contract, described in Paragraphs 3 and 4 hereof, other costs of 
salaries and wages of D. C. Transit will be increased during the three- 
year period of the union contract by an aggregate amount in excess of 
$600,000. 
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6. During the three-year period of the new union contract, it is 
estimated that the increased costs of materials and supplies used and 
the increased cost of maintaining property, plant and equipment will 
be substantial. 

7. (a) In Section 4 of D. C. Transit's franchise, as well as in 
TITLE I, ARTICLE XII, Section 6(a) (4) of the Washington Metropolitan 
Area Transit Regulation Compact, Congress indicated that it intends 
D. C. Transit to make such a rate of return ''as to make the Corporation 
an attractive investment to private investors," and that, in such con- 
nection, Congress found that a return of 6-1/2 per centum on gross 
operating revenues, net after all taxes, "would not be unreasonable." 

(b) It is estimated that based upon the existing schedule of 
fares, D. C. Transit's operations for the twelve-months ending 
December 31, 1963, will result in an operating loss. 

(c) It is further estimated that based upon the schedule of fares 
proposed to be effective January 7, 1963, the net return of D. C. Transit 
for the twelve-month period ending December 31, 1963, will not be un- 
just or unreasonable. 

8. The establishment of the new proposed schedules of rates is 
in the public interest and is essential and necessary for the following 
purposes; 

(a) To enable D. C. Transit to meet the increased cost of labor; 


(b) To enable D. C. Transit to meet the increased cost of operations, 
of materials and supplies and of maintenance of its property, plant 
and equipment; 


(c) To assist D. C. Transit in the continuance of its program of 
replacing existing buses with new air conditioned buses and ex- 
pansion of its air conditioned fleet; 


(a) To assist D. C. Transit in the continuance of the modernization 
of its plant and equipment; 


(e) To preserve and maintain D. C. Transit's ability to continue 
to furnish satisfactory transportation services in the District of 
Columbia and adjacent areas; 


(f) To enable D. C. Transit to continue to improve and expand its 
present transportation operations and services in the District of 
Columbia and adjacent areas; 


3) 

(g) To preserve, maintain and improve the financial stability of 

D. C. Transit and its current and prospective credit; and 

(h) To make D. C. Transit an "attractive investment to private 

investors" as provided by its franchise, and in the Compact. 

9. A copy of the notices required by the Commission's regulation 
58-01 is attached. These notices have been posted in each of D.C. 
Transit's buses as of the date hereof. 

10. D.C. Transit respectfully reserves the right to amend this 


application. 
WHEREFORE, D.C. Transit respectfully prays that: 
A. The Commission enter an order approving the four tariffs listed 


on page 1 hereof. 
B. The Commission grant such other and further relief as may be 
just and proper. 
Dated this 7th day of December, 1962. 
Respectfully submitted, 
D. C. TRANSIT SYSTEM, INC. 


%* ok Ok 


By /s/ James H. Flanagan 
Vice President, Comptroller 
and Treasurer 


[Exhibits omitted] 
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BEFORE THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
WASHINGTON, D. C. 


ORDER NO. 227 
Served December 14, 1962 

IN THE MATTER OF: 
Application of D. C. Transit System, ) Application No. 226 
Inc. for Increase in Rates ) Docket No. 32 

D. C. Transit System, Inc. has filed the following Tariffs, accom- 
panied by the required application, setting forth new increased fares 
and rules, regulations and practices, affecting such fares: 


a. Supplement No. 1 to WMATC Tariff No. 1. 
b. Supplement No. 1 to WMATC Tariff No. 6. 
c. WMATC Tariff No. 15 cancelling WMATC Tariff No. 3. 


The Tariffs were issued December 5, 1962, to become effective Jan- 


uary 7, 1963. In general, the Tariffs propose the elimination of tokens, 


currently sold at the rate of five (5) for One Dollar ($1.00). The cash 
fares will remain unchanged. The Commission is of the opinion that 

the Tariffs should be suspended and the use of the rates and charges 
stated therein deferred in order that the Commission may give con- 
sideration to the financial condition of the company, its revenue require- 
ments, and determine whether it is being operated economically and 
efficiently, to enable the Commission to determine whether the pro- 
posed fares are just and reasonable. 


THEREFORE, IT IS ORDERED: 


1. That an investigation be made and hearing held concerning the 
propriety and reasonableness of the proposed fares and regulations. 

2. That pending investigation and hearing, and decision thereon 
the foresaid Tariffs stating increased rates and changes be, and they 
hereby are, suspended.and the use of the rates and charges stated 
therein deferred until April 4, 1963, unless otherwise ordered, to en- 


able the Commission to investigate the propriety and reasonableness 
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of said rates and charges, and to provide time for the Commission 
staff to make an audit and report covering the matters involved herein. 
3. The Commission shall, in the immediate future, issue a supple- 
mental order setting forth the time and place of hearings ordered here- 
in, 
FOR THE COMMISSION: 


/s/ Delmer Ison 
Executive Director 


APPLICATION OF D. C. TRANSIT SYSTEM, INC. 
FOR RECONSIDERATION OF ORDER NO. 245 
Comes now D. C. Transit System, Inc. ("Applicant"), pursuant to 
Section 16, Article XII, Title II of the Washington Metropolitan Area 
Transit Regulation Compact (Public Law 86-794, 74 Stat. 1031) and 
Rule 28 of the Rules of Practice and Procedure of the Washington Area 
Transit Commission ("Commission"), and respectfully requests recon- 
sideration of Order No. 245 ("Order") on the grounds that the Com- 
mission made the following errors in such Order: 


1. The Commission erred in concluding that the fares proposed 


by Applicant are unjust and unreasonable and would produce net revenues 


in excess oi the financial requirements of Applicant. 

2. The Commission erred in concluding that the fares authorized 
by the Order are just and reasonable; and will produce sufficient net 
earnings to make investments in Applicant attractive to private investors; 
and will allow Applicant to service its debt. pay reasonable dividends 
and retain a reasonable portion thereof in its business. 

3. The Commission erred in ordering that effective January 1, 
1963, no further accruals to the reserve for track removal and repaving 
shall be charged against income of Applicant, and no such accruals 
shall be reflected in the accounts and records of Applicant. unless 
otherwise ordered by the Commission. 
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4. The Commission erred in ordering that the amortization of the 
acquisition adjustment account will continue unchanged, unless, and 
until, otherwise ordered by the Commission. 

5. The Commission erred in ordering that the estimated salvage 
value of the buses ‘acquired by Applicant subsequent to 1956 shall be 
four per cent (4%) of the original cost new. 

6. The Commission erred in ordering that the estimated salvage 
value of buses acquired by Applicant in the future shall be four per 
cent (4%) of the original cost new. 

7. The Commission erred in ordering that Applicant shall place 
an order for eighty-two (82) new airconditioned buses which shall be 
placed in service on or before October 1, 1963. 

8. The Commission erred in ordering that beginning in 1964, 
Applicant shall purchase on the average each year, a number of new 
air-conditioned buses equal to one-fourteenth (1/14) of the number of 
buses in its fleet. 

9. The Commission erred in denying Applicant's proposed tariffs 
and the use of the fares and charges stated therein. 

10. The Commission erred in limiting Applicant's increase in fares 
to an increase in its token fares from five (5) tokens for One Dollar 
($1.00) to four (4) tokens for eighty-five cents (85¢). 

11. The Commission erred in finding that the rate of amortization 
of Applicant's acquisition adjustment account should remain unchanged 
until further evidence supporting a different rate is presented to the 
Commission. 

12. The Commission erred in failing to find that Applicant's 
proposed amortization of its acquisition adjustment account over the 
remaining life of its franchise is just and reasonable and in failing 
to order that Applicant amortize the balance remaining in its acquisi- 
tion adjustment account over the remaining life of its franchise. 

13. The Commission erred in finding that the balance in Applicant's 
reserve for track removal and repaving at December 31, 1962, in 


the net amount of $4,814,249.12, is sufficient to cover the reasonably 


anticipated demands upon it for the immediate future. 
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14. The Commission erred in failing to find that Applicant's pro- 


posed $277,814 annual accrual for track removal and repaving is just 
and reasonable and in failing to order that accruals be made to Appli- 
cant's reserve for track removal and repaving at the annual rate of 
$277,814 over the remaining life of Applicant's franchise. 

15. The Commission erred in finding that the proper fare resis- 
tance factor to be used in forecasting future revenues under an in- 
creased fare structure should assume a decline in riding equal to .13% 
for each 1% increase in fares and in failing to find that such proper fare 
resistance factor should assume a decline in riding equal to .20% for 
each 1% increase in fares. 

16. The Commission erred in concluding that a return of 4.87% on 
gross operating revenues is within the range of reasonableness for 
Applicant and in concluding that an operating ratio of 95.08% constitutes 
a fair return to Applicant and that a net operating income of about 
$1,480,000 is sufficient and proper to maintain Applicant in sound 
financial health and to provide adequate compensation for the investors. 

17. The Commission erred in concluding that an operating ratio 
between 95.0% and 95.2% is within the range of a fair return for 
Applicant. 

18, The Commission erred in finding that the fares authorized 
in the Order will produce reasonable net revenues to allow Applicant 
to service its debt, pay reasonable dividends, retain a reasonable por- 
tion in its business and to attract investments of private investors. 

19. The Commission erred in finding that if Applicant's present 
fares were collected during the future annual period, Applicant would 
earn net operating income of §°37,669, or a rate of 3.18% on zone 
operating revenues. 

20. The Commission erred in finding that if Applicant’ s percacd 
fares were collected during the future annual period, Applicant would 
earn net operating income of $2,924,116 or a return of 8.86% on gross 
operating revenues. . 
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21. The Commission erred in finding that if the fares prescribed 
in the Order were collected during the future annual period, Applicant 
would earn net operating income of $1,480,746 or a return of 4.87% on 
gross operating revenues. 

22. The Commission erred in failing to conclude that Applicant 
is entitled by law to be afforded the opportunity to earn a rate of return 
of at least 6-1/2 per centum, net after all taxes, on its gross operating 
revenues. 

WHEREFORE, Applicant respectfully prays that the Commission: 

(A) Reconsider the Order and modify the same in accordance 
with this application; and 

(B) Grant such other and further relief as may be just and proper. 


Respectfully submitted, 
* OK 
Washington, 0. C. eae D.C. Transit 
Dated: April 15, 1963 : : 


* * * 


ORDER NO. 246 


SERVED April 15, 1963 
APPEARANCES: [Omitted] 
cd * * * cd 
Before Frederick J. Clarke, Chairman, Albert L. Sklar, Vice 


Chairman, and H. Lester Hooker, Commissioner. 


On April 12, 1963, by Order No. 245, the Commission disposed of 
the application of D. C. Transit System, Inc., for authority to increase 
its token fares from five (5) for One ($1.00) Dollar to twenty-five 


(25¢) cents cash. In disposing of the application, the Commission, among 
other things, ordered D. C. Transit System, Inc., to charge eighty -five 
(85¢) cents for four (4) tokens in lieu of One ($1.00) Dollar for five 

(5) tokens, effective April 14, 1963. 
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D. C. Transit System, Inc., has filed with the Commission an 
application requesting reconsideration on numerous issues resolved 
in Order No. 245. 

In disposing of this case, the Commission had before it 1,685 
pages of oral testimony and some 130 exhibits. The Commission also 
had the benefit of briefs and reply briefs of the parties as well as oral 
arguments of counsel. 

In connection with the issues raised in the instant application for 
reconsideration, Order No. 245 entered by this Commission in this 
matter adequately discussed these issues and appropriate findings and 
conclusions have been entered thereupon. The application for recon- 
sideration does not point out any issues not previously considered by 
the Commission. 

There being no new issues and the Commission having carefully 
and adequately considered all issues raised, the Commission is of 
the opinion that the application for reconsideration should be denied. 

THEREFORE, IT IS ORDERED that the application of D. C. Transit 
System, Inc., for reconsideration of Order No. 245 be, and the same 
is, hereby denied. 

BY DIRECTION OF THE COMMISSION: 


/s/ Delmer Ison 
Executive Director 


APPLICATION OF ALFRED TRASK AND RICHARD WILLIAMS 
FOR RECONSIDERATION OF ORDER NO. 245 


Alfred Trask and Richard Williams, pursuant to Section 16 of 
the Compact and Commission Rule 28, hereby apply for and request 


reconsideration of Order No. 245 on the grounds that the Commission 


made the following errors in entering said Order. 
1. The Commission erred in burdening adult transit riders with 
at least one-half the cost of transporting school children in the District 
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of Columbia. The Commission erred in its construction of P.L. 87-507 
and in failing to consider and give appropriate weight to subsidy monies 
which Transit would be entitled to receive pursuant to that statute (a) 
in its determination of the gross and net revenues available to Transit 
for the future annual period; (b) in granting an increase in the token 
fare; and (c) in establishing the future fares to be charged by Transit 
and in failing to order a decrease in such fares. 

2. The Commission erred (a) in allowing as operating expenses 
amounts to provide for the unrecovered values of abandoned street 
rail properties; (b) in finding that the investors of D. C. Transit, Inc. 
have not been compensated, in whole or part, for assuming the risk of 
obsolescence of abandoned rail properties; and (c) in failing to give 
due consideration to various means by which these investors have 
received such compensation, including, but not limited to, gains on 
the sales of properties (depreciable and/or non-depreciable), excess- 
ive past depreciation, excessive past earnings, and past fares and 
earnings whose level was related to Transit's obligation to convert 
from street car to an all-bus operation. 

3. The Commission erred in allowing as an operating expense 
for the future annual period approximately $700,000 as the unrecovered 
value of abandoned rail properties, when the item was admittedly non- 
recurring and not an ordinary and necessary expense chargeable in 
the future annual period. 


4, The Commission erred in determining that approximately 


$700,000 should be charged as the unrecovered value of abandoned 
rail properties for the future annual period and in failing to consider 
that the amount of unrecovered value is substantially less and may be 
further diminished because of excess salvage realized in the dispos- 
ition of certain abandoned rail properties. 

5. The Commission erred in concluding that the present fare 
structure of D. C. Transit (including a token fare of 5 tokens for $1.00) 
is unjust and unreasonable and will not produce sufficient net revenues 


to attract investments of private investors and that the fares authorized 
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(including a token fare of 4 tokens for 85 cents) are just and reasonable 
and will produce such net earnings as to make investments in D.C. 
Transit attractive to private investors, to service its debt, pay a 
reasonable dividend and retain a reasonable portion thereof in its 
business. 

6. The Commission erred in concluding it was required as a 
matter of law to use the "operating ratio theory of rate making". The 
Commission erred in concluding it was without power to give’ signifi- 
cant consideration to return on investors’ equity as a standardin as- 
certaining a fair return and fair and reasonable earnings. The Com- 
mission erred in finding or concluding, contrary to the record and 
established economic principles, that the cost of borrowed money and 
of equity capital is the same, and that the allowable rate of return 
should be the same regardless of the source of Transit's capital. 

7. The Commission erred in authorizing an unjust and unreason- 
able rate of return without reference to any proper standards of law 
or economics and without support in and contrary to the substantial 
evidence of record concerning a fair return, including, without limita- 
tion, the proper amounts necessary to provide for the capital costs of 
the business -- the servicing of debt and ensuring Transit's investors 
of a fair return on their total equity investment (capital stock invest- 
ment plus retained earnings). 

8. The Commission erred, as a matter of law, and without and 
contrary to the substantial evidence of record in concluding that an 
operating ratio between 95% and 95.2% falls within the range of a fair 
return and that net operating income of approximately $1,480,000 
is fair and reasonable for a future twelve month period. 


9. The Commission erred in failing to order a reduction in the 


adult fares charged by Transit in the District of Columbia. 
Applicants consent that the Order entered herein be not stayed. 
WHEREFORE, Applicants respectfully pray that the Commission: 
(A) Reconsider Order No. 245 and modify the same in accordance 


with this application; and 
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(B) Grant such other and further relief as may be just and proper. 
/s/Leonard N. Bebchick 


* OK OK 
Counsel for Applicants 
April 26, 1963 


* 


ORDER NO, 256 
Served: May 2, 1963 
APPEARANCES: [Omitted] 
* * * * * 

Before Frederick J. Clarke, Chairman, Albert L. Sklar, Vice_ 

Chairman, and H. Lester Hooker, Commissioner. 
ORDER NO, 256 

On April 12, 1963, by Order No. 245, the Commission disposed of 
the application of D. C. Transit System, Inc., for authority to increase 
its token fares from five (5) for One ($1.00) Dollar to twenty-five (25¢) 
cents cash. In disposing of the application, the Commission, among 
other things, ordered D. C. Transit System, Inc., to charge eighty-five 
(85¢) cents for four (4) tokens in lieu of One ($1.00) Dollar for five 
(5) tokens, effective April 14, 1963. 

Alfred Trask and Richard Williams have filed with the Commission 
an application requesting reconsideration on numerous issues resolved 
in Order No. 245. 

In disposing of this case, the Commission had before it 1,685 pages 
of oral testimony and some 130 exhibits. The Commission also had 
the benefit of briefs and reply briefs of the parties as well as oral 
arguments of counsel. 


In connection with the issues raised in the instant application for 


reconsideration, Order No. 245 entered by this Commission in this 
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matter adequately discussed these issues and appropriate findings and 
conclusions have been entered thereupon. The application for recon- 
sideration does not point out any issues not previously considered by 


the Commission. 


There being no new issues and the Commission having carefully 


and adequately considered all issues raised, the Commission is of 
the opinion that the application for reconsideration should be denied. 
THEREFORE, IT IS ORDERED that the application of Alfred Trask 
and Richard Williams for reconsideration of Order No. 245 be, and the 
same is, hereby denied. 
BY DIRECTION OF THE COMMISSION: 


/s/ Delmer Ison 
Executive Director 


UNITED STATES COURT OF APPEALS 
FOR THE 
FOURTH CIRCUIT 
D. C. TRANSIT SYSTEM, INC. ) 
Petitioner 
vs. ) No. 8991 
) 
) 
) 


WASHINGTON METROPOLITAN AREA 
TRANSIT COMMISSION 


Respondent 


PETITION FOR REVIEW 


Petitioner, D. C. Transit System, Inc.. pursuant to Section 17, 
Article XI, Title II of the Washington Metropolitan Area Transit 
Regulation Compact (Public Law 86-794, 74 Stat. 1031) ("Compact") 
respectfully prays that the Court review certain orders of Respondent, 
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Washington Metropolitan Area Transit Commission, for the following 
reasons: 

1. Petitioner, D. C. Transit System, Inc. (D.C. Transit") is 
a corporation established under the laws of the District of Columbia 
on July 9, 1956, with its principal offices at 3600 M Street, N. W., 
Washington 7, D. C., and is engaged in the mass transportation of pas- 
senger for hire within the Washington Metropolitan Area, including 
points and places in the District of Columbia, the State of Maryland 
and the Commonwealth of Virginia. 

2. Respondent, Washington Metropolitan Area Transit Commission 
("Commission"), is a commission consisting of three (3) members 
representing the Commonwealth of Virginia, the State of Maryland and 
the District of Columbia and is established pursuant to the provisions 
of Title I of Public ‘Law 86-794 (74 Stat. 1031), and is charged with 
the responsibilites of regulating and improving mass transit in the 
Washington Metropolitan Area. 

3. On December 5, 1962, D. C. Transit filed with the Commission 
proposed tariffs and an application in support of a change in its sche- 


dule of fares (a copy of which application and tariffs are attached here- 


to as Exhibit "A" and made a part hereof) under which D. C. Transit 
would continue to charge the then current 25¢ adult cash fare and would 
eliminate the sale of tokens which were being sold at the rate of five 
(5) for one dollar ($1.00). 

4, On December 14, 1962, the Commission entered an order sus- 
pending D. C. Transit's proposed tariffs and ordered that public hear- 
ings be had with reference thereto. A copy of the order of the Com- 
mission of December 14, 1962 is attached hereto as Exhibit 'B" and 
made a part hereof. 

5. Such public hearings were commenced on January 11, 1963 
and were closed on March 12, 1963. At the hearings, 1685 pages of 
testimony were taken and 137 exhibits were received in evidence. 

6. On March 26, 1963, the Commission entered an order extend- 
ing the expiration date of its December 14, 1962 suspension order to 
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and including April 13, 1963. A copy of the order of the Commission 
dated March 26, 1963 is attached hereto as Exhibit "C" and made a 
part hereof. 

7. On April 12, 1963, the Commission entered Order No, 245 
(a copy of which is attached hereto as Exhibit "D" and made a part 
hereof) authorizing DO. C. Transit to increase its token fares from 
five (5) tokens for one dollar ($1.00) to four (4) tokens for eight-five 
cents (85¢) and to continue its twenty-five cent (25¢) adult cash fare 
in effect. 

8. On April. 15, 1963, D. C. Transit filed with the Commission its 
application for reconsideration of Order No. 245 (a copy of which is 
attached hereto as Exhibit "E" and made a part hereof). 

9. On April 15, 1963, the Commission entered Order No. 246 deny- 
ing D. C. Transit's application for reconsideration. 

10. D.C. Transit is aggrieved by the Commission's Order No. 245 
and Order No. 246 for the reasons set forth in the application for re- 
consideration dated April 15, 1963 (Exhibit "E"). 

WHEREFORE, D.C. Transit respectfully prays: 

(1) That a copy of this petition be served upon a member of the 
Commission as required by Section 17 (a) of the Compact; (2) that said 
Order No. 245 be remanded to the Commission with directions that it 
be modified in a manner consistent with the application for reconsid- 
eration dated April 15, 1963 (Exhibit 'E"'); and (3) that D. C. Transit 
have such other and further relief as to this Court may seem just and 
proper. 


Respectfully submitted, 


“ 


Attorneys for 
D. C. Transit System, Inc. 


{Exhibit A appears at J.A. 1; Exhibit B at J. A. 63: 
Exhibit C is omitted; Exhibit D appears following 
the Index; and Exhibit E appears at J.A. 7] 


18 


UNITED STATES COURT OF APPEALS 
FOR THE 
FOURTH CIRCUIT 


Richard A. Williams 
4112 Ingomar, N. W. 
Washington, D. C.; and 


Alfred S. Trask 
4306 Alton Place, N. W. 
Washington, D.C. 


Petitioners 


v. No. 9044 


Washington Metropolitan 
Area Transit Commission 
1801 North Moore Street 
Arlington 9, Virginia; and 


D. C. Transit System, Inc. 
3600 M Street, N. W. 
Washington, D. C. 


Respondents 


we we ws SS YS WS Swe w~Sseews ESOS Sem 2S OT OO Oar eee ~ 


PETITION FOR REVIEW OR OTHER DISPOSITION 


Richard A. Williams and Alfred S. Trask, pursuant to Section 17, Article 
XII, Title II of the Washington Metropolitan Area Transit Regulation 
Compact (P.L. 86-794, 74 Stat. 1031) ("Compact") hereby petition the 
Court to review or make other disposition of Orders No. 245 and 256 
issued by respondent Washington Metropolitan Area Transit Commission 
("Commission") in the manner and for the reasons set forth below: 

1. Petitioner, Alfred S. Trask, residing at 4306 Alton Place, N. W., 
Washington, D. C., is a regular commuter on Transit's buses within 
the District of Columbia and is a purchaser of tokens. Petitioner, 
Richard A. Williams, resides at 4112 Ingomar, N. W., Washington, D.C., 
is an occasional rider of Transit's buses within the District of Columbia 
and pays either the cash or token fare; his wife and children use many 
of Transit's buses and are purchasers of tokens. 

2. Respondent, Washington Metropolitan Area Transit Commission 


("Commission"), is a commission consisting of three (3) members 
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representing the Commonwealth of Virginia, the State of Maryland and 


the District of Columbia and is established pursuant to the provisions 
of the Compact, and is charged with the responsibilities of regulating 
and improving mass transit in the Washington Metropolitan area. 

3. Respondent, D. C. Transit System, Inc. ("Transit") is'a corpor- 
ation established under the laws of the District of Columbia on July 9, 
1956, with its principal offices at 3600 M Street, N. W., Washington 7, 
D.C., and is engaged in the mass transportation of passenger for hire 
within the Washington Metropolitan Area, including points and places 
in the District of Columbia, the State of Maryland and the es 
wealth of Virginia. | 

4, On December 5, 1962, Transit filed with the Commission pro- 
posed tariffs and an application in support of a change in its schedule 
of fares under which it would continue to charge for transportation 
between points in the District of Columbia the then current 25 cent 
adult cash fare and would eliminate the sale of tokens which were 
being sold at the rate of five (5) for one dollar ($1.00). 

5. Thereupon the Commission suspended the proposed tariffs and 
ordered that public hearings be had with reference thereto. Upon the 
conclusion of these hearings, the Commission, on April 12, 1963 entered 
Order No. 245 authorizing Transit to increase its token fares for trans- 
portation between points within the District of Columbia from five (5) 
tokens for ane dollar ($1.00) to four (4) tokens for eighty- five cents 
($.85) and to continue in effect its existing twenty-five cent G25) adult 
cash fare. | 

6. On April 29, 1963, petitioners Williams and Trask filed with 
the Commission an application for reconsideration of Order No. 245. 
On May 2, 1963, the Commission issued Order No. 256 which denied 
petitioners' application for reconsideration. 

7. Petitioners were parties to the Commission proceeding. They 
were represented by counsel who participated actively in all phases of 
the proceeding, including the presentation of expert witnesses. economic 


{ 
{ 
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exhibits and a brief and oral argument on behalf of petitioners and the 
cross-examination of witnesses and materials submitted by Transit 
and the Staff of the Commission. 

8. As riders of the buses of Transit, petitioners are aggrieved by 
Commission's Order No. 245 and 256 insofar as they directed an in- 
crease in Transit's token fare. Petitioners bring this action on be- 
half of themselves and all members of the transit riding public similar- 
ly situated. 

9. On April 15, 1963, Transit filed with this Court a petition for 
review of Commission Orders No. 245 and 246 (No. 8991). On April 16, 
1963, the Commission filed a transcript of the administrative record 
whereupon this Court was vested with exclusive jurisdiction to review 
Orders No. 245 and 246 pursuant to Section 17(a) of the Compact. 

10. On May 10, 1963, this Court granted petitioners leave to inter- 
vene in No. 8991 for the purpose of filing a brief and presenting oral 
argument in opposition to the allegations of error averred by Transit. 

11. This petition is being filed with this Court because of the 
exclusive jurisdiction it possesses over Commission Order No. 245. 
As appears more particularly in a petition for transfer which is being 
filed simultaneously herewith, petitioners respectfully pray the Court 
to transfer both this appeal and that of Transit to the U.S. Court of 
Appeals for the District of Columbia Circuit. Petitioners filed a peti- 
tion for review of Commission Orders No. 245 and 256 in the D.C. 


Circuit on May 22, 1963, as a protective measure to forestall any 


claim of waiver or procedural or jurisdictional deficiency precluding 
transfer. 

12. The grounds upon which petitioners seek relief are those set 
forth in its application to the Commission for reconsideration of Order 
No. 245, attached hereto as Appendix A, all such grounds being herein 
incorporated by reference. 

WHEREFORE, petitioners respectfully pray: 
1. That a copy of this petition be served upon a member of the 
Commission as required by Section 17(a) of the Compact; and either 
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2. That this petition for review, Transit's petition for review and 
the administrative record filed in No. 8991 be transferred to the U.S. 
Court of Appeals for the District of Columbia Circuit for final dispos- 


ition; or alternatively 

3. That the Court set aside Commission Order Nos. 245 and 256 
insofar as they directed an increase in the token fare charged for 
transportation between points in the District of Columbia to 4 tokens 
for $.85; and | 

4. That the Court enter an award of restitution and/or such other 
or further relief as may be just and appropriate. 

Respectfully submitted, 


7 OK OK 


May , 1963 Counsel for Petitioners 


UNITED STATES COURT OF APPEALS FOR THE 
FOURTH CIRCUIT 


No. 8991. 
D. C. Transit System, Inc., Petitioner, 
vs. 
Washington Metropolitan Area Transit Commission, 
Respondent. 
Alfred S. Trask and Richard A. Williams. Intervenors. 


On Petition for Review of an Order of the Washington Metropetitan 
Area Transit Commission. 


No. 9044. 
Richard A. Williams and Alfred A. Trask, Petitioners, 
vs. 


Washington. Metropolitan Area Transit Commission and D. oF 
Transit System, Inc., 
Respondents. 
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On Petition for Review of Orders of the Washington 
Metropolitan Area Transit Commission. 


On consideration of the motion of the United States of America in 
No. 8991, the petition of Alfred S. Trask and Richard A. Williams in 
Nos. 8991 and 9044, to transfer said cases to the United States Court 
of Appeals for the District of Columbia Circuit, the memorandum of 
D. C. Transit System, Inc., in opposition to the transfer, the objection 
of Washington Metropolitan Area Transit Commission to the transfer, 
and the argument of counsel, 

It is ordered by this Court that the proceedings in this Court in 
cases Nos. $991 and 9044 be transferred to the United States Court of 
Appeals for the District of Columbia Circuit, and the Clerk of this Court 
is directed to transmit the papers to that Court in order that it may 
exercise jurisdiction in the cases. 


June 14, 1963 Simon E. Sobeloff 
FILED Chief Judge, Fourth Circuit. 


Albert V. Bryan 


June 14, 1963 United States Circuit Judge. 
R. M. F. Williams, Jr. J. Spencer Bell 
Clerk United States Circuit Judge. 


A true copy, 
Teste: 


Richard M. F. Williams, Jr., Clerk, 
U. 8. Court of Appeals for the 
Fourth Circuit. 


By /s/ Margaret L. Davis, 
Deputy Clerk. 


[Rec'd. Sept. 20, 1963] 
Clerk of the United States 


Countiotracel= STIPULATION 


IT IS HEREBY STIPULATED by and between the attorneys for the 

parties hereto as follows: 
I. No. 17,953 
A. The parties agree that the issues in this appeal are as follows: 

1. Did the Commission err in its denial of Transit's proposal 
that effective January 1, 1963 accruals be made to Transit's reserve 
for track removal and repaving at the annual rate of $277,814 over 
the remaining life of Transit's franchise and in ordering that effective 
January 1, 1963 no further accruals to Transit's reserve for track re- 
moval and repaving shall be charged against Transit's income? 

2. Did the Commission err in denying Transit's proposal that amor- 
tization of its acquisition adjustment account be spread over the remain- 
ing life of Transit's franchise and in ordering that amortization of 
Transit's acquisition adjustment account be continued unchanged from 
rates used in the past? | 

3. Did the Commission err in failing to conclude that Transit is 
entitled by law to be afforded the opportunity to earn a rate of return 
of at least 6-1/2 per centum, net after all taxes, on its gross operating 
revenues ? . 


4, Did the Commission err in denying Transit's proposed rates 


of fare, in concluding that such rates of fare would be unjust: and unrea- 
sonable and would produce net revenues in excess of Transit's financial 
requirements and in limiting Transit's increase in fares to an increase 
in its token fares from 5 tokens for $1.00 to 4 tokens for 85¢ 2 ? 
B. The parties agree that the time within which the briefs shall be 
filed in this appeal shall be as follows: | 

October 16, 1963 - Brief for Petitioner 


November 20, 1963 - Briefs for Respondent and 
for Intervenors 


December 18, 1963 - Reply Brief for Petitioner 
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December 23, 1963 - Designation of Record by 
all parties to be Printed 
in Joint Appendix 


December 27, 1963 -Counterdesignation of Record 
to be Printed in Joint Appendix 


Il. No. 17,954 


A. The Petitioners and Intervenor United States of America believe 
the issues in this appeal to be as follows: 


1. Did the Commission err in its construction of Public Law 
87-507 and thereby improperly burden adult transit riders with the 
cost of transporting school children when, in establishing future fares 
and in ordering a fare increase, it failed to consider and give appro- 
priate weight to subsidy monies which Transit would be entitled to re- 
ceive pursuant to that statute in its determination of the amount of 
revenues available to Transit for the future annual period? 

2. Did the Commission err (a) in requiring transit riders to pro- 
vide through the fares for the unrecovered values of abandoned street 
rail properties; (b) in finding that the investors of Transit have not 
been compensated, in whole or part, for assuming the risk of obsoles- 
cence of abandoned rail properties; and (c) in failing to give due con- 
sideration to various means by which these investors already have re- 
ceived such compensation ? 

3. Even assuming that transit riders may be required to provide 
for the unrecovered values of abandoned street rail properties, did 
the Commission err in allowing as an operating expense for the future 
annual period the sum of approximately $700,000 for this purpose in 
view of the fact that (a) the item is admittedly non-recurring; and (b) 
the substantive evidence shows that the actual amount of unrecovered 
value is not substantially less than $700,000 and may be further dimin- 
ished in the future ? 

4. Did the Commission err, as a matter of law, and act contrary 
to and without support in the substantial evidence of record in making 
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its various subsidiary findings and in reaching the conclusions (a) 
that an operating ratio between 95% and 95.2% falls within the range 
of a fair return; (b) that net operating income of approximately 
$1,480,000 is fair and reasonable and constitutes a fair return for 
the future annual period; (c) that the existing fare structure (includ- 
ing a token fare of 5 tokens for $1 .00) is unjust and unreasonable and 
will not produce such net earnings as to make investments in Dd. Cc. 
Transit attractive to private investors, to service its debt, pay a rea- 
sonable dividend and retain a reasonable portion thereof in its business; 
and (da) that the Commission was not permitted to give significant con- 
sideration to return on equity capital as a standard in ascertaining 
a fair rate of return, and that the allowable rate of return should be 
the same regardless of the sources of Transit's capital or the costs 
of Transit's debt capital and equity capital ? : 

5. Did the Commission err in ordering an increase in the token 
fare from & tokens for $1.00 to 4 tokens for $.85, or in not ordering 
a reduction in the then existing adult cash fares? | 


B. Respondent D. C. Transit System, Inc. believes that Petitioners’ 
statement of the issues must be modified so as to read as follows: 


1. Did the Commission err in its construction of Public Law 
87-507 when, in establishing future fares and in ordering a fare in- 
crease, it rejected Petitioners’ contention that Transit's rates of fare 
should be fixed at a level designed to produce less than the allowed 
rate of return on the assumption that Transit might receive the differ- 
ence in the form of a subsidy payment under Public Law 87-507? 

2. Did the Commission err in allowing certain amounts as operat- 
ing expenses of Transit to provide for the unrecovered values of abandon- 
ed street rail properties ? | 

3. Did the Commission err, as a matter of law, in finding and con- 
cluding: 


(a) that an operating ratio between 95% and 95.2% falls within 
the range of a fair return; 
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(b) that net operating income of approximately $1,480,000 is 
fair and reasonable and constitutes a fair return for the future 
annual period; 

(c) that the formerly existing fare structure (including a token 
fare of 5 tokens for $1.00) is unjust and unreasonable and will not 
produce such net earnings as to make investments in Transit at- 
tractive to private investors, to service its debt, pay a reasonable 
dividend and retain a reasonable portion thereof in its business; 
and 

(a) that in determining the reasonable earnings of Transit, 


primary consideration must be given to the operating ratio theory ? 


4. Did the Commission err in ordering an increase in the token 
fare from 5 tokens for $1.00 to 4 tokens for $.85. or in not ordering 


a reduction in the then existing adult cash fares ? 


C. Respondent Washington Metropolitan Area Transit Commission be- 


lieves the issues to be as follows: 


1. Did the Commission err in its construction of Public Law 
87-507 by holding as a matter of law that it could not consider any 
monies which may flow to Transit under said law ? 

2. Did the Commission err in law and in fact in finding that the 
investors of Transit had not been compensated in whole or in part in 
assuming the risk of obsolescence of abandoned rail property te 

3. Assuming Issue No. 2 is answered in the negative, did the 
Commission err in law and in fact in allowing an operating expense 
of $700,000 as unrecovered value of abandoned rail property ? 

4. Did the Commission err in concluding as a matter of law that 
it was required to use the operating ratio theory of rate making and 
because of this did it err in its subsidiary findings and conclusions 
(a) that an operating ratio between 95% and 95.2% falls within the 


range of a fair return; (b) that net operating income of approximately 


$1,480,000 is fair and reasonable and constitutes a fair return for the 


future annual period; (c) that the existing fare structure (including a 
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token fare of 5 tokens for $1.00) is unjust and unreasonable and will 
not produce such net earnings as to make investments in Transit 
attractive to private investors, to service its debt, pay a reasonable 
dividend and retain a reasonable portion thereof in its business; and 
(a) that the Commission was not permitted to give significant consid- 
eration to return on equity capital as a standard in ascertaining a fair 
rate of return, and that the allowable rate of return should be the same 
regardless of the sources of Transit's capital or the costs of Transit's 
debt capital and equity capital? ! 

5. Did the Commission err in ordering an increase in the token 
fare from 5 tokens for $1.00 to 4 tokens for $.85 and in not ordering 


a reduction in the formerly existing adult cash fares? 


D. The parties agree that the time within which the briefs shall be 


filed in this appeal shall be as follows: 


October 16.1963 - Briefs for Petitioners 
and for Intervenor United States 
of America 


November 20, 1963 - Briefs for Respondents 


December 18, 1963 - Reply Briefs for Petitioners 
and for Intervenor United States 
of America 


December 23, 1963 - Designation of Record by all 
parties to be Printedin | 
Joint Appendix 


December 27, 1963 - Counterdesignation of Record 
to be Printed in Joint Appendix 


MI. Joint Appendix 


The parties agree that one combined Joint Appendix be tiled in 
both cases, and that these appeals be consolidated solely for that 
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purpose. The parties agree that the Joint Appendix be filed after all 
briefs have been submitted. 


/s/ Harvey M. Spear /s/ Russell W. Cunningham 

Attorneys for D.C, Attorneys for Washington 

Transit System, Inc. Metropolitan Area Transit 
Commission 


/s/ Leonard N. Bebchick 

Attorneys for Richard A. Williams 

and Alfred S. Trask /s/ J. David Stewart, Jr. 
Attorneys for United States of 

September 20, 1963 America 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
September Term, 19 


No. 17,953 - D. C: Transit System, Inc., v. Washington 
Metropolitan Area Transit Commission. 


No. 17,954 - Richard A. Williams and Alfred S. Trask v. 
Washington Metropolitan Area Transit Commission 
and D.C. Transit System, Inc. 


Before: Wilbur K. Miller, Circuit Judge, 
in Chambers. 


ORDER 


The parties in the above-entitled case having appeared before me 


for prehearing conference, pursuant to Rule 38(k) of the General Rules 
of this Court, and the parties having submitted their prehearing stipu- 
lation in accordance with the matters considered at said conference, 
and the stipulations having been considered, the stipultation is hereby 
approved, and it is 

ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that 
the stipulation and this order shall be printed inthe joint appendix of 
the parties herein. 
Dated: October 1, 1963 
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EXHIBIT NO. DCT-3 Page 1 
D-G= FRANSIT-SYSTEM._INC. 


25,231,970 
"7677700 
247,400 
ase 
15044;,196 
v.'] 


and repsving 
Limousine contribution to fixed costs — net 
Total Operating neneene Deductions 27,971,253 


Het Operating Incone 1,474,484 


Operating Ratio 


Rate of Return on Operating Revenues 
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EXHIBIT NO. DCT-3 
Schedule 1 
D: G.-TRANSIT. SYSTEM,_INC. 


$19,276 


16.788 


Capitol Hill Line 


Downtown Shoppers 


Total $36,064 
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EXHIBIT NO, DCT-5 
Page 1, Corrected 


D. GC. TRANSIT SYSTEM. INC. 


INCOME STATEMENT 
FUTURE ANNUAL PERIOD AT PRESENT FARES 


SS a a a ce ans 
| 


Current 


Pature 


Annual Period | Adjustments annual Pertoc 


otal operating revenues $29,481,801 


Total operating expenses (Sch, No. 1) 25,231,970 
Sexes, other than income taxes (Sch. No. 2) 767,700 
Ineene toxes 247,400 
Depreciation (Sch. No. 3) 2,186,050 
Amortization of acquisition adjustment (Sch. No. 4)| (2,028,860) 
Provision for track removal & repaving (Sch. No. 4) 1,044,196 
Limousine contribution to fixed costs - net (79,690) 


Total Operating Revenue Deductions 23 ,368 766 


Net Operating Income $ 1,113,035 


Operating ratio 


Rate of return on operating revenues 


$30,000 | $79,512,801 


1,011,874 | 26,243,844 
28,305! 796,005 
(276,388) 71,012 
2a6,012' | 2,572,062 
764,033 (264,627) 
(766,382) 277,814 


=| (75,890) 


1,267,454 | 29,616,220 


$(2.227,454) | 8 (204,629) 
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EXHIBIT NO. DCT-5 
Schedule A (Corrected) 
D. C. TRANSIT SYSTEM, INC. 


ADJUSTMENTS TO OPERATING REVENUES 
FUTURE: ANNUAL PERIOD AT PRESENT FARES 


(a 


Estimated inoressed charter revenues $30,000 
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EXHIBIT NO. DCT-5 
Schedule No. 1 
D. C. TRANSIT SYSTEM. INC. 


Increase 
or 
| ( 
Wagos and salerics (See Schedule 24) $ 900,515 ~ 
Contributions to union exployees retirement plan 213,752 


Contributions to salaried exployees retirement plan #,&0 
(63,049) 


Rental of 5O buses 
Rental of southwest bus ebop (63,084) 


$1,037,763 
= 
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EXHIBIT NO. DCT-5 
‘Schedule 1A 


D. C. TRANSIT SYSTEM. INC. 


Percent Futgre Annual 
Period Agtusted Days of 365, __Feriod 
2.5¢  CeOob, $256,250 2/1 12/31/63 36 “$256,250 

4.0 Bese 250,000 1/L-l2/si/es 3S 
15 CeOole (93750 2/3 22/31/63 332 
Base 250,000 4/20-12/31 43 248 
150 
59 


C.0.be 93,750 - 8/4 =12/31/63 
Base 250,000 ny/s 12/31/63 


Potal Salary Increases 


Total Wage and Salary Incresses 


Allocated to D. C. Transit (D. Co) 990% = $906,863 
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EXHIBIT NO. DCT-5 
Schedule 4 


D. C. TRANSIT SYSTEM. INC. 


AND REPAI 


MITTTITI TIT 
BXOESS OF NET ORIGINAL COST OF PROPERTIES RECORDED BY 
FREDECESSOR OWNER OVER COST 70 PRESENT OWNER 


Total amount authorized to be accrued over 10 year period : 
from August 15, 1956 $10,441,958 


Amount accrued or to be acorued through December 31, 1962 6,656,748 


Net remaining accrual ry 3,765,210 


fo spread resaining accrual over remaining franchise tern 
to August 14, 1976, a period of 163.5 months. 


($3,785,210 divided by 163.5 months =, $23,151.13 per month) 


Aoorual for future annual period (22 months ) $ 277,814 


EXCESS OP XB? ORIOINAL COST OF PROPERTIES RECORDED BY FREDSORSSOR OtMER 
OER COST TO PRESENT OR nen 


Total amount to be amortized over 10 year period - credit $20,339,041 


Total amount to be amortized over 16 year period - coon (267,397) 


Het to be amortized $10,171,644 


fotal amount amortized or to be amortized to December 31, 1962 6,562,955 


Remaining balance a‘ 3,008 ,689- 


fo spread balance of amortization over remaining franchise tern 
to August 14, 1976, a period of 163,5 months. 


Amortization for future annual period (12 months) 
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[1] 
EXHIBIT NO. DCT-7 


PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 


November 27, 1957 
IN THE MATTER OF 


Determining The Net Operating 
Income Of D. C.| TRANSIT SYSTEM, 
INC. For The Twelve-Month Period 
Ended August 31, 1957, As Required 
Under And For The Purpose Set 
Forth In Section 9 Of Public Law No. 
757 


P.U.C. No. 3592 


FINDINGS AND CERTIFICATION 

TO THE BOARD OF COMMISSIONERS, D.C.: 
Statute Involved 

Under the provisions of Section 9(c) of Public Law No. 757, 84th 
Congress, 2d Session, granting a franchise to D. C. Transit System, 
Inc. and for other purposes, the Public Utilities Commission is required 
as soon as practicable after the 12-month period ended August 31, 1957, 
to make a determination of the net operating income of said D. C. Transit 
System, Inc. (hereinafter usually referred to as the "Company") for such 


12-month period and the amount in dollars by which it exceeds or is 


less than a 6-1/2 per centum rate of return for such 12-month period, 
and to certify the results of such determination to the Commissioners 
of the District of Columbia or their designated agent. In compliance 
with this provision of the fraacuise, the Coxn-aission has made such a 
determination, the details of which are set forth hereafter with support- 
ing exhibits. 
Preliminary Statement 

In making such determination, the Commission has given careful 
consideration to the specific provisions of Section 9, as well as to 
other sections of the franchise, as they may have a bearing on the applica- 
tion of the provisions of Section 9, and to its understanding of the intent 


Ex, No. DCT-7 (Cont'd) 
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of Congress as expressed in the legislative policy set forth in Section 
4 that the Company should be afforded the opportunity of earning such 
return as to make the Company an attractive investment to private in- 
vestors. The Commission is also mindful of the declaration by Congress 
in Public Law No. 389, 84th Congress, 1st Session, -- | 

wprat it is hereby declared that the business of mass transporta- 
tion of persons for hire in the District of Columbia is clothed with a 


public interest and is 


[2] 
essential to the proper functioning of the Government of the United States 
and the government of the District of Columbia. The continuous, un- 
interrupted, and proper functioning of such business in the District of 
Columbia is hereby declared to be essential to the welfare, health, and 
safety of the public, including the civilian and military personnel of the 
Government of the United States located in the District of Columbia and 
the metrdpolitan area of Washington. 

In making our ultimate determination as to whether Se Company is 
liable for, or is exempt from, the payment of motor vehicle fuel taxes 
for the 12 months ended August 31, 1957, we have given consideration to 
a number of factors, including the following: | 

(1) The unusual circumstances associated with the acquisition 
of the Company's franchise and the beginning of operations on August 
15, 1956; 

(2) The realization that we are dealing with a new enterorise: 

(3) The urgent need for new bus equipment to replace equipment 
presently in use; | 

(4) The mandatory requirements of the franchise for initiating 
and carrying out a gradual conversion from street railway to bus 


operations over a period of seven years; 


(5) The requirements for cash to replace street cars with buses; 


and 
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(6) The requirements for cash to cover the cost of track removal 
and repaving scheduled to begin in the year 1958. 

It is the reSponsibility of this Commission to determine which course 
is best calculated to protect the interests of the community and the 
public utility involved. We consider it of prime importance to the welfare 
of the District of Columbia, and to transit riders in particular, that the 


new Company be ‘encouraged to provide an efficient and economical 


operation and to maintain satisfactory service at reasonable and just 


fares. The maintenance of satisfactory service is dependent not only 

on the ability of the Company to cover its present cost of operation, but 
also on its success in maintaining its credit and in attracting additional 
capital when needed. Our determination in this case has been made with 
these considerations in mind and with the firm belief that such determina- 
tion will materially aid in preserving the financial health of the Company 
during an initial period of development and thus will tend to safeguard 

the commnity's long term interest ina privately-owned and operated 


mass transportation system. 


[3] 

The staff of the Commission submitted a detailed report on the 
results of operations of the Company for the 12 months ended August 31, 
1957, and a recommendation with respect to the liability of the Company 
for motor vehicle fuel taxes. The Company has also submitted various 
letters and memoranda setting forth its views with respect to the 
proper application of the provisions of Section 9 as a basis for determin- 
ing its liability for motor vehicle fuel taxes. With a view to giving full 
consideration to the conflicting positions of the staff and of the Company 
on the application of the provisions of Section 9, as well as to certain 
accounting matters that have been pending since December 10, 1958 
and which have a bearing on our determination, the Commission has held 
a number of informal hearings at which members of the staff and repre- 


sentatives of the Company presented their views on the respective issues. 
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The disposition of these matters, and the effect thereof on the deter- 
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mination of the liability for motor vehicle fuel taxes are set forth here- 


after. ; 


Rate Base Method Required by Statute | 
In Section 8 of Public Law No. 757, certain outright exemptions 


from ‘he payment of taxes are granted, including exemption from the 
payment of the D. C. gross receipts tax. Liability for the payment of 
motor vehicle fuel taxes is conditioned, however, under the provisions 
of Section 9, upon whether or not the Company earns a 6-1/2% rate of 
return on the system rate base, except that with respect to any period 
for which the Commission utilizes the operating ratio method of fixing 
rates, the 6-1/2% rate of return shall be applied to gross operating 
revenues, The Company has contended that under the provisions of 
Section 9 the Commission could and should make the determination for 
the 12 months ended August 31, 1957 on the operating ratio method. 
With operating revenues for the 12-month period amounting to approxi- 
mately $25,600,000, this would mean that the Company would be entitled 
to earnings of $1,664,000 before there would be any liability for motor 
vehicle fuel tax. Deducting interest of approximately $409,000, this 
would provide a return of 251% on the original investment of $500,000 
in equity capital. While the franchise indicates that it was the intention 
of Congress that the Company should be afforded the opportunity of 
earning a liberal return, we have an inherent responsibility to see 

that such return does not transcend the bounds of reasonableness. It 
is our befiet that the change to an operating ratio method was contem- 
plated for consideration only after the conversion program is well 
under way with the additional investment of capital required as an in- 
cident thereto. We have accordingly concluded, as recommended by 
the staff, that the determination of the Company's return for the 12 
months ended August 31, 1957 must be made on the basis of the system 
rate “7 
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Under the provisions of Section 9, the Commission is free to 
exercise its judgment as to the amount of the rate base to which the 
6-1/2% rate of return will be applied, and the amount by which net 
operating income exceeds or is less than a 6-1/2% rate of return, 


after including as an operating expense the full amount of the motor 


[4] 

vehicle fuel tax for which the Company would be liable were it not for 
the provisions of this section. If the return is less than the allowed 
6-1/2%, the Company is to be exempted from the motor vehicle fuel 
tax to the extent necessary, up to the full amount of the tax liability, to 
bring its return up to 6-1/2%. 

Rate Base Determination 

The conclusion that the Company's net operating income under Sec- 
tion 9 must be determined on the basis of a system rate base, gives rise 
to the question -- what is the system rate base to be used for purposes 
of determining the Company's liability for motor vehicle fuel tax? It 
is necessary to resolve this question before any determination can be 
made. 

The Company has contended that if the operating ratio method of 
determining the return to which the Company is entitled is not adopted 
by the Commission as a basis for its determination for the 12 months 
ended August 31, 1957, a system rate base of approximately $18,000,000 
based on the original cost of plant, property and equipment as recorded 
on the books of the predecessor company should be utilized. It has con- 
sistently maintained that both the Congress and the Commissioners of 
the District of Columbia during the period of negotiations for the 
franchise either promised or clearly indicated that such a rate base 
would be used for D. C. Transit. We have been advised by the Commis- 
sioners of the District of Columbia that no such promise was made by 
them, and we are unable to find any evidence that such a promise was 
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made by Congress, either expressly or impliedly. The Company 
further sj pports its claim for an $18,000,000 rate base on the fact 

that the e: cess of $10,339,041.19 of the net original cost of property, 
plant and equipment as recorded on the books of the predecessor 
company ‘over the purchase price to the present owner, as summarized 
on attached Exhibit No. 2, should be treated as a fair measure of the 
liability for track removal and repaving and that such liability was 
taken into consideration in negotiating the contract for purchase of 

the net assets of Capital Transit. 

The staff of the Commission has recommended a system rate base 
of $8,130,999 representing the average investment of the present owner 
in rate base property for the 12 months ended August 31, 1957, summarized 
as follows: 


[5] 
. Average investment in road and equipment 
at original cost $ 47,724,645.32 
Less average balance in reserve for de- 
preciation 30,466,428.64 
. Net Investment in road and equipment at 
original cost 17,258,216.68 
. Less average balance in Account 401.3 - 
Acquisition Adjustment (Credit) 9,779,009.78 
. Net investment in road and equipment by 
present owner 7,479,206.90 
Plus the average investment in Materials 
and Supplies 754,343.70 
Less adjustment to exclude average invest~ 
ment in limousines for rental service (102,551.79 ) 


. Recommended Rate Base $ 8,130,998.81 


The development of the average balance for the various items 
shown above is set forth on Schedules 1 through 5 supporting Exhibit 
No. 3 attached hereto. Items 1, 2 and 6 reflect the average of the 13 
monthly balances for these items taken directly from the books of the 
Companys Item 4 represents the average balance of the excess of net 


original cost of property to predecessor owner over purchase price 
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to the present owner in the amount of $10,339,041.19 as of August 15, 
1956, after giving effect to a recommended amortization of this 
amount over a 10-year period retroactive to August 15, 1956, asmore 
fully discussed hereafter. 

Item 7 above reflects an adjustment to exclude the average in- 


vestment in limousines acquired for use in rental service. This ad- 


justment is proposed by the staff on the premise that limousine rental 


service is not mass transportation service contemplated by the franchise. 
While Section 6 of the franchise authorizes the Company to engage in 
special charter and sightseeing service, the staff states that it has 

been advised that at no time was consideration given to granting a 
franchise for limousine rental service and that the discussion leading 

to the inclusion of Section 6 related to bus operations formerly rendered 
by Capital Transit. For this reason, the staff has proposed that the 
investment in limousines for rental service, as distinguished from 
charter and sightseeing service rendered by buses, as well as the 
related revenues and expenses set forth hereafter in detail, be excluded 
for the purpose of determining the liability for motor vehicle fuel tax. 
The staff reports that support for this position is found in a ruling by 
the Corporation’ Counsel, approved by the D. C. Commissioners on | 
January 17, 1957, that the Company was liable for the payment of D. C. 
excise taxes in connection with the purchase of these limousines for 


rental service, whereas exemption is provided under the 


[6] 
terms of the franchise in connection with the purchase of motor vehicles 
for use in mass transportation operations. The Commission finds and 
concludes that this adjustment is proper and that mass transit riders 
should not be burdened with losses incurred by the Company incident 


to its limousine rental service. 
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A system rate base reflecting original cost of the property to the 


person first devoting the property to public service, as proposed by 

the Company, and developed in the same manner as that heretofore set 
forth except for the deduction of the average balance of the acquisition 
adjustment in the amount of $9,779,009.78, would amount to $17,910,008.59. 
In connection with the Company proposal for the use of an original cost 
rate base, it has proposed that instead of treating the excess of net 
original cdst over purchase price as an acquisition adjustment to be 
deducted from original cost to arrive at purchase price of the property, 
the amount be treated as a fair measure of the liability for track re- 
moval which the Company assumed from Capital Transit and that this 
amount be recorded on the books of the new company as a reserve for 
track removal and repaving against which would be charged future costs 
for track removal and repaving as incurred without further charge 
against the customers. Under this proposal, the Company would be en- 
titled to recover through depreciation the total amount of original cost 

of depreciable property at the annual rate of approximately $2,000,000 
per year, and at the same time would be entitled to a return of 6-1/2% 
on a reducing balance based on original cost to Capital Transit Company, 
or approximately $18,000,000 as of August 15, 1956, with no additional 
charge against the customers for track removal. 

Under the staff proposal of a rate base of $8,130,999 based on 
purchase price of the property, the acquisition adjustment would be 
amortized over a 10-year period at the rate of $1,033,904 per annum, 
as an offset to the depreciation charge, based on original cost, of 
approximately $2,000,000 per annum, so that the net charge for depre- 
ciation based on purchase price of the property would amount to ap- 
proximately $1,000,000 per annum. The staff proposal would, however, 
make separate provision for the cost of track removal and repaving, 
estimated for purposes of this determination as $10,441,958 by an 
annual charge against operations of $1,044,196 over a 10-year period. 
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It can be seen from the foregoing that the annual charge against income 
for depreciation and track removal and repaving, discussed more fully 
hereafter, will be approximately the same under either method. How- 
ever, under the Company proposal it would be entitled to earn a return 
on a rate base of $17,910,009, whereas under the staff proposal the 
Company would be entitled to a return on the lower rate base of 
$8,130,999. A 6-1/2% return on the original cost rate base as proposed 
by the Company would provide a return of $1,164,151, which after de- 


ducting interest payments of $408,939, would leave $755,212 available 


for return on equity capital, or a return of 151% on the original invest- 
ment of $500,000. A 6-1/2% return on the rate base reflecting purchase 
price as proposed by the 


[7] 

staff would provide the Company with a return of $528,515, which, after 
deducting interest of $408,939, would leave $119,576 available for re- 
turn on equity capital, or a return of 23.92% on the original investment 
in equity capital of $500,000. 

By normal standards, the return on equity capital even at the lower 
level of 23.92% would appear to be more than sufficient to compensate 
the investors for the use of their funds. However, itis pointed out that 
net operating income of $528,515 would represent a coverage of interest 
on debt of only 1.3 times, a highly unsatisfactory coverage from a credit 
standpoint for a business with much less risk than that inherent in the 
transit industry in general, and this Company in particular. The Commis- 
sion recognizes that this condition is the direct result of the original 
capitalization of the Company with debt of 93.7% and equity capital of 
only 6.3%, after giving effect to the payment of short-term loans in 
the amount of $5,600,000. This Commission had no jurisdiction over 
the original capitalization of the Company. However, the Commission 
believes it is incumbent upon it to give due regard, as we believe was 
the intent of Congress, to the interests of the people of the District of 
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Columbia and the transit riders in particular, and to endeavor to place 
the Company in a position of being able to raise the necessary amounts 
of new capital required for new equipment if the service is to be 
maintained at a satisfactory level. In this connection, the Company 

has advised the Commission of its intention to purchase 200 new buses 
between now and August 31, 1959, with 100 to be acquired in each year, 
and further that the Company has no intention of requesting any in- 
crease in fares prior to August 31, 1958. 

We do not here hold that either the system rate base of $8,130,999 
recommended by the staff, or the system rate base of $17,910,009 
claimed by the Company, is a fair measure of the value of the property 
for purposes of our determination under Section 9. Suffice it to say 
that in the light of the above circumstances, and after full consideration 
of the proposals by the staff and by the Company, the Commission finds 
and concludes that the proper rate base figure to be used for purposes 
of determining the liability for motor vehicle fuel tax lies somewhere 
between the two extremes of $8,130,999 and $17,910,009. We recognize 


that the former gives no consideration to the effect, if any, ‘on the 


purchase price of the assumed liability for track removal and repaving, 
nor to the fact that the sale was made by Capital Transit at a time 

when the loss of its franchise was imminent with a possibility of being 
required to dispose of its property in liquidation, so that the purchase 
price is not necessarily representative of the fair value of the property. 
On the other hand, in considering the Company proposal of an $18,000,000 
rate base. the Commission cannot ignore the fact that the property was 
acquired by the Company at substantially less than the amount at which 

it was carried on the books of Capital Transit Company, irrespective 

of the various considerations that may have entered the minds of the 


contracting parties in arriving at the 


[8] 
agreed to purchase price. Moreover, the Company's claim that the 
assumed liability for track removal and repaving in an amount in 
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excess of $10,000,000 was an element of the purchase price, gives no 
consideration to probable future savings to be realized from track re- 
moval and repaving costs as allowable deductions for income tax 
purposes. 

We accordingly find and conclude, without prejudice to any future 
rate base determination for either rate making or tax relief purposes, 
that a system rate base of $13,020,503, as developed on Exhibit No. 3 


attached hereto, is fair and reasonable as a basis for determining the 


liability of the Company for motor vehicle fuel tax under the provisions 
of Section 9 of the franchise. This determination gives equal weight to 
the original cost to Capital Transit Company and the purchase price to 
D. C. Transit System, Inc. A return of 6-1/2% on the rate base so 
determined amounts to $846,333. 
Net Operating Income 

Having determined the system rate base and the return to which 
the Company is entitled before there is any liability for motor vehicle 
fuel tax, it is necessary to determine the actual net operating income 
for the 12 months ended August 31, 1957, and the amount by which it 
either exceeds or is less than the allowed rate of return. System net 
operating income as recorded on the books of the Company for the 12 
months ended August 31, 1957, amounts to $789,883 as shown on Exhibit 
No. 4 attached. Since the determination of tax liability is to be based 
on the level of earnings for a past period, no adjustments are appropriate 
for nonrecurring items or to adjust labor costs to a going level basis, 
as would be the case in a normal proceeding to fix rates for the future. 
Net operating income as recorded on the books reflects no provision 
for the liability for motor vehicle fuel tax, so that under the provisions 
of Section 9 of the franchise it is necessary to include the amount of 
such tax as a charge against operations for purposes of our determina- 
tion. The staff of the Commission has proposed a number of other 
adjustments as set forth on the two schedules attached to Exhibit No. 
4. The basis for these adjustments is reviewed briefly as follows. 
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Adjustment No. 1 excludes from net operating income.a net loss 
incurred in rendering limousine rental service in the amount of 
$78,439. The basis for this adjustment has been referred to previously 
and will not be repeated here. 

Adjustment No. 2 excludes from operating expenses a number of 
expense items considered as improper or insufficiently supported as 
proper charges in connection with furnishing mass transportation 
service in the total amount of $41,479. The details of the items pro- 
posed for exclusion by the staff were brought to the attention of officials 
of the Company and they have indicated their acquiescence in the ex- 


clusions for purposes of this determination, 


[9] 
Adjustment No. 3 excludes that portion of an entry recorded on 
the books in December 1956 in connection with retroactively recording 


a liability for accrued vacations applicable to the period August 15-31, 
1956, in the amount of $36,000. 


Adjustment No. 4 includes in operating expenses, as previously 
referred to, the liability for motor vehicle fuel tax on purchases of 
motor fuel for mass transportation operations during the 12-month 
period ended August 31, 1957 in accordance with the provisions of 
Section 9 of the franchise. It will be noted from this adjustment that 
the total liability for motor vehicle fuel tax amounted to $376,344.46, 
whereas only $375,630.72 was added back to operating expenses for 
purposes of this determination. The difference of $703.74 represents 
motor vehicle fuel tax on the estimated purchase of motor fuel for use 
in connection with limousine rental service, and this amount was ex- 
cluded from our determination in line with prior discussion of the 
treatment of limousine rental service. The attention of the Commis- 
sioners of the District of Columbia is directed to this item for such 


action as they may deem appropriate. 
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Adjustments Nos. 5 and 6 have been referred to briefly hereto- 
fore. The staff has proposed that the allowance for depreciation should 
be based on the purchase price of the property to D. C. Transit, and 
that under sound accounting treatment, this is all that the Company is 
entitled to recover through depreciation charges against the customers. 
To accomplish this objective, without the laborious task of distribut- 
ing the purchase price over all items of depreciable property and de~- 
veloping new depreciation rates, the staff has proposed that deprecia- 
tion be accrued on the original cost of the property at depreciation 
rates prescribed by Order No. 4001, effective July 1, 1953, with an off- 
setting credit in the amount of $1,033,904 to amortize the acquisition 
adjustment of $10,339,041.19 over a 10-year period retroactive to 
August 15, 19 56. The net effect of this adjustment is to allow deprecia- 


tion based on purchase price, or a net allowance of $972,379 for the 


12-month period. 

The staff proposed originally that provision be made for track 
removal and repaving based on an estimated total cost of $9,000,000 
over a 10-year period, by an annual charge against operations of 
$900,000. The Company has furnished the Commission with a 
summary of an engineering study prepared at the Company's request 
by Simpson & Curtin, a reputable firm of engineers, showing an es- 
timated cost of track removal and repaving of $11,883,916, predicated 
upon the complete removal of all tracks and related structures. The 
staff estimate of total cost of $9,000,000 was also based on an engineer- 
ing estimate for the complete removal of tracks and repaving, although 
this estimate was not prepared in the same detail as the Company 
study. With all of the uncertainties incident to a project of this magni- 
tude to be carried out over a period of years in the future, including 


the extent of savings in paving cost that can be 


Ex. No. DCT-7 (Cont'd) 
49 Page 10 


[ 10] 
realized from coordination of the track removal program with the D.C. 
Highway Department Paving Program, as well as the extent to which 
the Company might be permitted to leave portions of its track structure 
in place as may be determined by the D. C. Commissioners from time 
to time in connection with specific paving projects, the Commision 
recognizes the impossibility of a precise determination of the actual 
cost to be incurred for track removal and repaving. In this connection 
it is pointed out that the Company has advised the Commission of its 
intention to proceed with the removal of its track facilities on the 
Rhode Island Avenue and North Capitol Street streetcar lines incident 
to the paving projects scheduled for some time in 1958. It appears 
reasonable to the Commission that for purposes of this determination, 
and subject to such future adjustment as may be determined appropriate 
on the basis of actual experience with the track removal program, 
provision should be made on the basis of an estimated total cost of 


$10,441,958, arrived at by taking an average of the staff and Company 


estimates. 

The staff also recommended that since the customers are to pro- 
vide the funds for track removal and repaving, the funds so provided 
should be segregated in a special cash fund to be used for track re- 
moval purposes only, and for no other purpose unless authorized by the 
Commission. The Company has objected to this proposal on the ground 
that such a restriction on the use of cash would seriously hamper it in 
planning for future improvements in service and would have a resulting 
adverse effect on its credit standing and its ability to raise needed 
capital in the future. The Commission recognizes the immediate 
need of the Compary for capital in connection with the contemplated 
acquisition of 200 new buses, as well as the imminent cost to be incurred 
in connection with track removal and repaving on the two streetcar 
lines heretofore referred to. For this reason, and in recognition of 
the fact that the Commission could at any time in the future take such 
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action as might appear appropriate, we do not adopt the staff recommen- 


dation at this time. It might be added that except for the recommenda- 
tion of segregation of the funds provided for track removal and repaving, 
the Company has acquiesced in the proposals by the staff with respect 
to depreciation, amortization of the acquisition adjustment and pro- 
vision for track removal. 

Adjustment No. 7 is made to include in net operating income for 
purposes of this determination accruals for income taxes reflecting 
the adjustments to revenues and expenses heretofore outlined. The 
computation of the adjusted liability for income taxes is set forth on 
Schedule 2 of Exhibit No. 4 in the revised amount of $359,790. Ad- 
justment is made to reduce the book accruals by $29,610 to the basis 
of the revised accruals. It is pointed out that in the accruals for income 
taxes as recorded on the books, depreciation has been claimed by the 
Company on the basis of purchase price withseparate provision for 


the cost of track removal and repaving, the same method followed 


[11] 

by the staff. The adjustments shown on Schedule 2 are adjustments that 
are normally made to give effect to differences between income tax 
accounting and corporate accounting. In the book accruals, deduction 
has been claimed for track removal and repaving on the basis of 
$1,200,000 per annum, whereas in the revised accruals deduction is 
made for this purpose in the amount of $1,044,196. In the opinion of 
the staff the inclusion of the latter amount complies with the provisions 
of Section 9 of the franchise with respect to the inclusion of income 
taxes in operating expenses for purposes of this determination. 

The Commission finds and concludes that the adjustments to net 
operating income heretofore outlined are reasonable and proper for 


purposes of this determination. 


x. No. Dor. 7 (Cont'd) 
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Findings 

The Commission finds: 

(1) That the determination of the Company's return for the 12 
months ended August 31, 1957 must be made on the basis of the system 
rate base, | 

(2) That a system rate base of $13,020, 503 is fair and reasonable 
as a basis for determining the liability of the Company for metee 
vehicle fuel taxes for the 12 months ended August 31, 1957. 

(3) That an allowed 6-1/2% rate of return on a system rate base 
of $13,020,503 amounts to $846,333. 

(4) That the Company's net operating income from mass trans- 
portation service for the 12 months ended August 31, 1957, as adjusted, 
and after including as an operating expense the full amount of the motor 
vehicle fuel taxes in the amount of $375,630.72, which would be due but 
for the provisions of Section 9 of the franchise, amounts to $589, 488, 

(5) That the Company's net operating income for the 12 months 
ended August 31, 1957, as adjusted (finding 4) is less than the allowed 
return (finding 3) by $256,845. 

(6) That the Company is entitled to exemption from the payment 
of the full amount of motor vehicle fuel taxes applicable to its mass 


transportation system for the 12 months ended August 31, 1957. 


[12] 

(7) That the exemption from payment of the motor vehicle fuel 
taxes on mass transportation service does not apply to taxes ! in amount 
of $703.74 applicable to purchases of motor fuel for limousine rental 
service. 

(8) That the exemption from the full amount of the TOE vehicle 
fuel taxes, after giving effect to income taxes thereon, will increase 
net operating income by $171,588.11. 

(9) That the foregoing findings, summarized in Exhihit No. 1, 
attached hereto, are made without prejudice to any future determina- 
tion for either rate making or tax relief purposes. 
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Certification to the D. C. Commissioners 

Based on the findings and conclusions above set forth, the Fublic 
Utilities Commission hereby certifies to the Commissioners of the 
District of Columbia, in accordance with the provisions of Section 9 of 
Public Law No. 757, that: 

a. A 6-1/2% return on the system rate base for the 12 
months ended August 31, 1957, to which the Company is entitled 
before there is any liability for the payment of motor vehicle 
fuel taxes, amounts to $846,333; 

b. The adjusted return earned, after including as an operat- 
ing expense the full amount of the motor vehicle fuel taxes on 
mass transportation service in the amount of $375,630.72, 
which would be due but for the provisions of Section 9 of the 
franchise, amounts to $589,488; 

c. The adjusted return earned is less than the allowed re- 
turn by $256, 845; 

d. Exemption from the full amount of the motor vehicle fuel 
taxes on mass transportation service for the 12 months ended 
August 31, 1957, after taking into consideration the related effect 
on income tax accruals, will increase the net operating income 
of the Company by $171,588; and 

e. Exemption from payment of the motor vehicle fuel taxes 
on mass transportation service for the 12 months ended August 
31, 1957 does not exempt the Company from payment of taxes 
in the amount of $703.74 on purchases of motor fuel for limousine 


rental service. 


By direction of the Commission: 


/s/ Norman B. Belt 
Executive Secretary 
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EXHIBIT NO. DCT-9 
Page 1, Corrected 
D. C. TRANSIT SYSTEM. INC. 


INCOME STATEMENT 
YUTURE ANNUAL PERIOD WITH 25f CASH FARE 


fotel operating revenues (Sch. No. 2) $29,511,801 


fotal operating expenses (Sch. Ho. 2) A 26,243,844 
faxes, other than imome tazes 796,005 
Provision for income taxes 71,012 
Depreciation 2,572,062 
Anortizetion of acquisition adjustment (264,827) 
Provision for track renoval and repaving 277,814 
Limousine contribution to fixed costs (73,690) 


fotal Operating Revenue Deductions 29,616,220 


Net Operating Income $ (104,419) 


Operating ratio 


Rate of Return 


ESTIMATED INCREASE IN PASSENOER REVENUE Im 1963 AMNUAL PERIOD 
RESULTING PROM INCREASING TOKEN PARES FROM 204 TO 25¢ CASH 


Dears tt ee 


Estimated Estimated % Increase 

At Present Fares Passengers Paying Passenger Increase in Revenue 
aoe aaa “Geo ie x Proposed Pares_ Revenue at in 

Passenger Revenue Present Proposed Increase Proposed Passenger Proposed 


Revenue Passengers Pare Pare in Fare Munbder Fare Revenus Fares 
Prospective Cash Passengers $ 7,443,685 29,774,739 29,774,739 $ 7,443,685 
Prospective Token Passengers av ,687,214 63,436,072 79,264,268 19,816,067 $3,129,653 18.75 


Maryland Intrastate 1,905,447 9,055,127 Wo 9,055,127 1,905,447 - 


Interstate Express 991,411 1,867,973 1,867,973 991,411 
Interline Tickets 618,244 3,571,649 3,571,649 616,244 
School Fares $47,246 5,472,464 5,472,464 547,246 


NVUL “O 
t “ON eTApayoS 


6-LOd “ON LIGIHxa 


- 
- 
—— 


Miscellaneous Cash Revenues 62,289 144,621 100.00 144,622 82,289 
$28,275,596 133,322,645 96.67 129,150,841 $31,404,369 $3,128,853 


—s ——— animes 


ASSUMPTIONS 


ee 


In computing passenger revenues from the proposed fares, the following assumptions have been wade: 


NI "WALSAS LIS 


=e) 


1 - That a loss of 1/5% of one-way rides for each 1.0% increase. in 
the rate of fare will be experienced. 


2 - That, esploying the above loss factor, token fare one-way rides 
will be reduced by 5%. 
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EXHIBIT NO. DCT-13 


D. C. TRANSIT _SYSTEM,_IN' 


C. 


SUMMARY OP PROPERTY, PLANT AND EQUIPMENT 


August 31, 1962 


Passenger buses 
Land and buildings: 


Land Buildings 


$ 44,126.91 $1,286,181.52 
& Street Shop 5,793.43 281,035.76 
152,703.15 


General Office Building 


Grace Street Shop 
Bladensburg Maintenance Base 
Eastern Garage 
Trinidad Garage » 
Western Garage 
Northern Garage 
Southeastern Garage 
Brookland Garage 
Navy Yard Carhouse 
36th & M Streets Parking Lot 
Calvert and Biltwore Streets 
Wisconsin Avenue & Western Ave. 
14th Street & Colorado Ave.» B.V. 
Rhode Island Ave. & Perry St., HeBe 
Chevy Chase Circle 
llth & Monroe Streets, NW. 
12th & Quincy Sts., NB. 
Gand & Dix Sts., NB. 
Silver Spring Transit Center 
Rosslyn Loop 
17th & Pennsylvaria Ave., 3.B. 
Bus Stop Signs & Platforms 
Bus Rosdway-Minnesota Avenue 

to 44th Street, NE. < 


etter 
fools and work equipment 
Accessory equipment for buses 
Automotive Service Equipment: 

Passenger automobiles ~- 64 units 

Automotive trucks - 93 units 

fractors - 14 unfts 

Snow Equipment -'15 units 

fotal Automotive Equipment 
Shop and Garage Equipment 
Purniture and Office Equipment 
Communication Bquipment 
Organization 
Sub-Totals 

Improvements to leased buses and accumulated amortization 
Construction work in progress 
Limousines 


Accumulated reserve for depreciation, unallocated among 
items marked - * 


fotal Property, plant and equipment and accumulated 
reserve for depreciation 


14,695.00 
$1,474,197.69 $4,714,691.30 $ 6,186,668.99 


Original 
Cost 


$22,226 942.63 


12,307, ! 
112,171.55 | 
148,317.19 - 


815,900.39 
13,877.56 
619,740.05 
40,044.76 
65,936.12 
31,025,527.03 
236,073.90 
2,635, 785.47 | 
243,031.07 


$34,,130,407.47 | 


! 


| Asoumnlated 
Depreciation 


: $10,206 ,517.87 


10,104,517.87 
$5,356.61 


2,873 ,420.00 


$13,033,294. 48 


| etmeseememnl 
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EXHIBIT NO. DCT-16 
[1] 
PRICE WATERHOUSE & CO 


1000 VERMONT AVENUE, N.W. 
WASHINGTON 5, D.C. 
October 18, 1956 


To the Board of Directors 
The Universal Corporation 
(formerly Capital Transit Company) 


We have examined the accompanying balance sheet of Capital 
Transit Company as of August 14, 1956 and the related statement of 
net loss and surplus for the period then ended. Our examination was 
made in accordance with generally accepted auditing standards, and 
accordingly included such tests of the accounting records and such 
other auditing procedures as we considered necessary in the circum- 


stances. 


In our opinion, the accompanying balance sheet and related 


statement of net loss and surplus, as supplemented by the notes 


thereto, present fairly the financial position of Capital Transit Com- 


pany at August 14, 1956 and the results of operations for the period 
January 1, 1956 to August 14, 1956 in accordance with generally ac- 
cepted accounting principles consistently applied. 


/s/ Price Waterhouse & Co. 


Ex. No. DCT-16 (Cont'd) 
5S a 
57 


[2] 
CAPITAL TRANSIT COMPANY 


STATEMENT OF NET LOSS AND EARNED SURPLUS (DEFICIT) 


FOR THE PERIOD JANUARY 1, 1956 TO AUGUST 14, 1956 
(With accompanying notes) 


Operating révenue $15,941,321.81 


Revenue deductions and other charges 
Conducting transportation 6,344,853.15 
Fuel, electric power and garage expenses 1,483,074.11 
Maintenance of plant and equipment (Note 2) 1,901,253.61 
Provision for injuries and damages 757,209.48 
Employee health, insurarce and retirement 547,870.16 
Administrative and general 838,522.17 
Real estate, gross receipts and payroll taxes 894,206.73 
Depreciation, including $2,543,844 .13 

extraordinary depreciation of track and 
roadway facilities (Note 4) 3,794,142 .97 
Non-operating income, net (281,737.10) 


16,279,395.28 


Net loss ( 338,073.47) 


Earned Capital 
surplus surplus 


Balance at beginning of period $ 252,745.68 16,700.06 


Net loss for the period as above ( 338,073.47) 
Refund of 1953 income taxes 1,019,298 .97 


Transfer relating to investment in 
former subsidiary, Glen Echo 
Park Company ( 18,299.94) 113,299.94 


Provision for loss on advances to 
and investment in Montgomery 
Bus Lines, Inc. ( 22,474.18) 


Provision for loss on sale of assets 
to D. C. Transit System, Inc. 
(Note 4) (6,108,197.06) 


Balances atend of period (5,210,000 .00) '30,000.00 


Ex. No. DCT-16 (Cont'd) 
Page 3 


[3] 


CAPITAL TRANSIT COMPANY 
BALANCE SHEET 
AUGUST 14, 1956 


(With accompanying notes) 


Current and working assets (Note 1): 

Cash $ 7,580,650.46 
Accounts receivable, current 99,809.86 
Account receivable, due after 1958 24,000.00 
Note receivable 20,000.00 
U. §. Government securities - at cost 60,037.50 
Prepaid expenses 82,014.58 
Materials and supplies, at average cost 

or less 724,013.55 
Cash deposits in connection with sale of 

assets to D. C. Transit System, Inc. 562,000.00 

Less: Contra liability account (500,000.00) 


8,652,525 .95 


Liabilities (Note 1): 
Accounts payable 243,575.15 
Salaries and wages 425,592.02 
Vacation accruals (Note 3) 112,889.35 
Real estate, income and other taxes 81,923.70 
Reserve for disputed local taxes 480,244.97 
Fare tokens outstanding 235,655.13 
Reserve for injuries and damages 1,234,953 .08 
2,814,833 .40 


— eee 


Net current and working assets 5,837,692 .55 


Property, plant and equipment - at 
original cost (Note 1) 47,582 ,752.37 
Less: Accumulated reserve for 
depreciation, at rates 
prescribed by Public 
Utilities Commission 29,541,403.73 
Reserve for extraordinary 
depreciation of track and 
roadway facilities (Note 4) 4,230,844.13 
Reserve for loss on sale of 
assets (Note 4) 6,108 ,197.06 


—_—S ee 


7,702 307.45 


— es 


Net Assets 13,540,000.00 


Stockholders’ equity: 
Capital stock - authorized and issued, 
960,000 shares, $19.50 par value $18,720,000.00 
Capital surplus 30,000.00 
Earned surplus (deficit) (5,210,000.00) 


$13,540,000.00 
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EXCERPTS FROM 
NOTES TO THE FINANCIAL STATEMENTS 


* 


5 
(4) Extraordinary depreciation 
Loss on Sale of assets 
At the time the company's franchise and corporate charter 
were refoked in August 1955 and throughout the ensuing eleven | 
months governmental and regulatory authorities of the District of 
Columbia expressed the intention that after the company ceased to 
operate, transportation in Washington would be provided exclus ively 


by buses. As a consequence the company was faced with premature 


loss of useful life of its investment in track and roadway facilities 


and it proceedec. at once to make provision for extraordinary de- 
preciation so as to effect retirement of that portion of the invest- 
ment that would not be recovered through normal depreciation | 
charges. A total of $4,230,844.13 was so provided by charge to ex- 
pense, $1,687,000.00 in 1955 and $2,543,844.13 in 1956. Over and 
above this, the loss on the sale of the company's assets on August 
14, 1956 amounted to $6,108,197.06 provision for which was charged 


to earned surplus account. 
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EXHIBIT NO. DCT-17 
[1] 


PRICE WATERHOUSE & CO. 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


November 12, 1956 


To the Board of Directors 
D. C. Transit System, Inc. 

We have examined the balance sheet of D. C. Transit System, 
Inc. as of the commencement of operations August 15, 1956. Our 
examination was made in accordance with generally accepted auditing 
standards and accordingly included such tests of the accounting records 
of the company and of those of the predecessor owner of the system, 
and such other auditing procedures as we considered necessary in the 
circumstances. 

In our opinion the accomganying balance sheet with the related 
notes presents fairly the position of D. C. Transit System, Inc. as of 
the commencement of operations August 15, 1956 in accordance with 


generally accepted accounting principles. 


/s/ Price Waterhouse & Co. 
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D. C, TRANSIT SYSTEM, INC. 
AND SUBSIDIARY COMPANY EXHIBIT NO. DCT-17 
Page 2 


BALANCE SHEET AS AT COMMENCEMENT OF OPERATIONS 


AUGUST 15, 1956 
(subject to comments in the accompanying notes) 


ASSETS LIABILITIES AND CAPITAL 


Current Assets: 

Cash in bank, in transit and on hand (Note 2) $ 7,580,650.46 Current Liabilities: 
Accounts receivable 99,809.86 Accounts payable $ 243,575.15 
Note receivable 20,000.00 Salaries and wages payable 425,592.02 
Materials and supplies - at average cost or less 724,013.55 Vacation accruals i] 112,889.35 
Prepayments 82,014.58 Income taxes 2,745.05 
$ 8,506,488.45 Other taxes 79,178.65 
Fare tokens outstanding 235,655.13 
Deferred Account Receivable 24,000.00 Notes payable (Notas 1, 2 and 3) 6,500,000.00 


$ 7,599,635.35 


U. S.' Treasury bonds, 2-7/8%, at cost, deposited | 
with insurance company 60,037.50 Reserve for injuries and damages 1,234, 953'.08 
: Reserve for disputed !o:al taxes 480,244.97 
Property, Plant and Equipment (Notes 1, 3 and 4): 
Road and equipment - at original cost 47,580,148.60 Notes payable - due after 1 year(Notes 1 and 3) 6,478,000:.00 
Less: Accumulated depreciation 29,541,226.55 
18,038,922.05 Excess of net original cost of properties 
recorded by predecesse. owner over cost 
Miscellaneous physical property - at cost, to present owner (Note 4) 10,339,041.19 
less accumulated depreciation 2,426.59 
Property, Plant and Equipment, Net 18,041,348.64 Capital stock - 
Authorized, 100,00Q shares, $100 par value, 
issued and outstanding, 5,000 shares (Note 1) 500,000.00 


26,651 874.59 F 26,651 ,874'.59 
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EXHIBIT DCT-18 


Public Law 757 - 84th Congress 
Chapter 669 - 22 Session 
70 Stat. 598 


AN ACT 
To grant a franchise to D.C. Transit System Inc., and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, 
TITLE I 

Part 1. - Franchise Provisions 

* * * * * 

Sec. #. The initial schedule of rates which shall be effective 
within the District of Columbia upon commencement of operations by the 
Corporation shall be the same as that effective for service by Capital 
Transit Company approved by the Commissioners of the District of 
Columbia pursuant to the Act of August 14, 1955 (Public Law No. 389, 
84th Congress; 69 Stat. 724), in effect on the date of the enactment of 
this Act, and shall continue in effect until August 15, 1957, and there- 
after until superseded by a schedule of rates which becomes effective 
under this section. Whenever on or after August 15, 1957, the Cor- 
poration files with the Commission a new schedule of rates, such new 
schedule shall become effective on the tenth day after the date of such 
filing, unless the Commission prescribes a lesser time within which 


the Commigsion suspends the operation of such new schedule. Such sus- 


such new ae shall go into effect, or unless prior to such tenth day 


pension shall be for a period of not to exceed one hundred twenty days 
from the date such new schedule is filed. If the Commission suspends 
such new sthedule it shall immediately give notice of a hearing upon 
the matter fand, after such hearing and within such suspension period, 
shall deterfnine and by order fix the schedule of rates to be charged by 
the Corporation. If the Commission does not enter an order, to take 
effect at oe prior to the end of the period of suspension, fixing the 
schedule of rates to be charged by the Corporation, the suspended 
schedule filed by the Corporation may be put into effect by the end of 
such period, and shall remain in effect until the Commission has issued 


an appropriate order based on such proceeding. | . 
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EXHIBIT NO, DCT-20 
PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 

September 2, 1955 


IN THE MATTER OF ) 


Change in Fares of CAPITAL P.U.C. No. 3527/32 


TRANSIT COMPANY. ) Formal Case No. 445 


OPINION 

The authorization under Public Law 389 granted by the Board of 
Commissioners to Capital Transit Company for the furnis hing of public 
transportation service until August 14, 1956, sets rates for such service, 
as recommended by this Commission, and renders the present pro- 
ceeding moot. An order dismissing the pending proceeding wil there- 
fore be entered. 

In view of the interest of the public in an understanding of the 
factors involved in the recent transit strike and the misinformation 
and misconceptions which have been disseminated concerning it, par- 
ticularly as they concerned the issues in the proceeding before this 
Commission and the time factors with respect to it, a brief consideration 
of these factors would appear to be in the public interest. Various state- 
ments have been made purporting to fasten responsibility on this 
Commission for the difficulties which arose. Because of the quasi- 
judicial responsibilities of the Commission so long as proceedings were 


pending before it, it would have been improper far it heretofore to ad~ 


vert to eae statements. Now that the proceedings are terminated, 
y 


it is not only proper but essential that the record be set straight. 
It has been alleged that this Commission should have acted 

summarilyin June, 1955, to grant a fare increase to the Capital 

Transit Company in this case. A summary disposition of rate pro- 


ceedings involviag complex issues would have involved a violation of 
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the statutory responsibilities of this Commission and a denial of due 
process. It would be interesting to speculate in this regard as to the 
position which would have been taken by Capital Transit on these issues 
if the Commission had disposed of them summarily on a basis which 
the company considered unfavorable to it. The responsibilities of this 
Commission to the consuming public were certainly no less than its 
responsibilities to the Company. 


In order that no misunderstanding of the powers of this Commis- 


sion might unduly delay the resolution of the labor-management dispute 


then pending, this Commission did on July 7, 1955, issue a public state- 
ment of its authority to act expeditiously to grant a fare increase as a 
simple offset to increased labor costs. The parties did not avail them- 
selves of this course of action. 

An understanding of the position of this Commission in this rate 
case requires consideration of the issues which were presented by the 
proceedings. 


[2] 
In these proceedings Capital Transit proposed a 20-cent cash fare and 
a 19-cent token fare but proposed to abolish the permit completely. 
This proposal for a fare increase was made without reference to any 
increases in labor costs which it was contemplated might result from 
the negotiations for a new contract with the Union. The company ex- 
pressly reserved the right to seek a further increase in fares to cover 
such increased labor costs when they were determined. Capital Transit's 
position and the theme of its series of public statements was that its 
rate base was set by its book figures representing the historical cost 
of its property and that it was entitled to a 10% return on that rate base 
after all expenses shown in its account; although in recognition of the 
unreasonable fare structure which would result from the strict applica- 
tion of the formula it would accept something less. As the recent 
opinion of the Court of Appeals (decided July 8, 1955) dealing with the 
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\ 
previous rate order of this Commission made clear, however, sucha 


limitation of the issues would be improper and its apparent simplicity 
is spurious dnd deceptive. 

The cgmpany position with respect to its investment may be 
highlighted by a reference to a tenative memorandum received by this 
Corane Seto from the transit expert it had retained to aid it in making 
an adequate record. The memorandum was tentative because the ex- 
pert did not have available to him a study which this Commission had 
requested from Capital Transit and which it had agreed to furnish, but 
which was overdue when Capital Transit Company applied for fare in- 
creases. It had been hoped that the study would be forthcoming in time 
for our expert to check the necessary figures and make any necessary 
revisions in his calculations for the presentation of his testimony. 
Treating the conclusions as tentative, however, the memorandum sets 
in bold relief both a major problem in the rate proceedings and the 
true reason for the crisis with which the community was confronted. 
For, on the basis of the data available to him our expert calculated that 
a system in which all new buses were operated instead of the streetcars 
actually operated, which would furnish the same service and carry the 
same number of passengers as Capital Transit, would have represented 
an investment approximately equal to that on the books of Capital Transit 
but would have earned in 1954 an income before income taxes 
$2,900,000 greater than that earned by Capital Transit. He further es- 
timated that this disparity would increase in each suc ceeding year. It 
is noted that the exhibits submitted by the company themselves show 
that the operating expense per streetcar mile is approximately 83¢ as 
compared to bus~mile expense of approximately 58¢. 

In short, the difference in the cost of furnishing transportation 
through the use of the economically obsolescent streetcar system 
operated by Capital Transit as compared to the assumed all-bus oper~- 


ation is, actording to this estimate, approximately two and one~half 


times the estimated increased cost of the final labor settlement. The 


| 
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capitalized value of the difference in the costs of operating the present 
system and the assumed all-bus system is indicative of the loss which 
has already accrued as a result of the economic obsolescence of street- 
cars as a method of furnishing a mass-transportation service in this 


city under present-day conditions. 


[3] 

It should be noted that more than one~half of the rate base on 
which a return was demanded consists of the property whose use was 
costing the public the amount noted above. In addition more than 
$1,000,000 of the annual depreciation accrual which is included in the 
company's operating expenses represents not an out-of-pocket cost but 
rather a return to the company of its investment on this obsolescent 
half of its system. 

When confronted with these considerations in the past, Capital 
Transit has consistently taken the position that the substitution of 
buses for streetcars would have cost the consumer even more money 
at least in the immediate conversion period. This has been based on 
the contention that it was entitled to charge the public not only for the 
cost of furnishing service with the new equipment, including deprecia- 
tion thereon, but also was entitled to recoup from the public its invest- 
ment in the property required to be retired because of its economic ob- 
solescence. In short its position has been that the entire loss due to 
the economic obsolescense of the streetcar system should be borne by 
the consuming public. Other companies in similar positions have suggested 
and other regulatory bodies have adopted plans for a sharing of the loss 
between the consuming public and the investors. 

The loss in investment due to the economic obsolescence of the 
Capital Transit system is nothing new. It was evident as far back as 
1949 when the present management acquired its controlling interest in 


the company. It was indeed the apparent reason why that group was 


able to acquire the stock at a small fraction of its book value. Thus 
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in seeking a recovery based on the book value they were in effect 
asking the consuming public to compensate them for a loss which had 
already been taken by others and which they had never incurred. At 
the same time recognition would have to be afforded to the fact that 
not all of the stockholders were in the same position, although it would 
appear that only a very small fraction of the present stockholders had 
paid anything approaching the book value of the stock. 

Possitly an even more important consideration, in weighing the 
equities, is found in the fact that the present management acquired 
control not only over a functioning transportation system but over a 
book earned surplus and cash in a per share amount greater than the 
price they paid for the stock. This cash and surplus had been derived 
from the hith war-time earnings, and, in part, from the freeze on 
wages during the war period, The willingness of the seller, which had 
no apparent reason for enriching others at its own expense, to sell on 
this basis, and the willingness of the regulatory bodies having juris- 


diction’ td approve the sale and acquisition were apparently based 


upon a recognition that this so-called earned surplus 


i/; 


=/Tt may be noted that this Commission had not been given jurisdiction 
by Congress to pass on either the sale or acquisition. 


[4] 
was in reality an offset to the loss in the value of the investment re- 
sulting from the accrued economic obsolescence of the system. On 
this basis the dividends paid out of this so-called earned surplus might 
well be considered to constitute a recoupment of original stockholder 
investment which they would not be entitled to have returned again. 

It is apparent that the foregoing considerations, and the many 
ancillary problems, were pertinent to the determination of how far the 
consuming public should be required to pay tor the additional costs of 


an uneconomic operation and as a profit on an investment in obsolescent 
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plant. In fairness to the company as well as to the public it was necessary 
that a record be developed which would permit an equitable resolution of 
these fundamental and difficult questions. 

Insofar as a proper resolution of the issue in the case involved a 
weighing of the equities between the consuming public and the company, 
it was also necessary for the Commission to consider the fairness of 
any proposed new charges in the light of the needs of the public and 


the value of the service to them, The courts have consistently recognized 


that the fixing of public utility rates is not an automatic process based 


upon simple accounting data, but involves a weighing of consumer and 


investor interests.— 


2, As the Supreme Court said in the leading case of Covington & Turn- 


pike Co. v. Sandford, 164 U.S. 578, involving a turnpike company which 
was losing revenues because of competition from other sources: (pages 
596-7) 


"Tt cannot be said that a corporation is entitled, as of right, 
and without reference to the interests of the public, to realize 
a given percent upon its Capital stock. When the question arises 
whether the legislature has exceeded its constitutional power in 
prescribing rates to be charged by a corporation controlling a 
public highway, stockholders are not the only persons whose rights 
or interests are to be considered. The rights of the public are 
not to be ignored. It is alleged here that the rates prescribed 
are unreasonable and unjust to the Company and its stockholders. 
But that involves an inquiry as to what is reasonable and just for 
the public. If the establishment of new lines of transportatim 
should cause a diminution in the number of those who need to 
use a turnpike road, and, consequently, a diminution in the tolls 
collected, that is not in itself, a sufficient reason why the corpora- 
tion, operating the road, should be allowed to maintain rates that 
would be unjust to those who may or do use its property. The 
public cannot properly be subjected to unreasonable rates in order 
simply that stockholders may earn dividends. The legislature 
has the authority, in every case, where its power has not been 
restrained by contract, to proceed upon the ground that the public 
may not rightfully be required to submit to unreasonable exactions 
for the use of a public highway established and maintained under 
legislative authority. Ifa corporation cannot maintain such a high- 
way and earn dividends for stockholders, it is a misfortune for it 
and them which the Constitution does not require to be remedied 
by imposing undue burdens upon the public.” 

* * * * 


TR 


* * * 


In conclusion it may be noted and should be emphasized that the 
problems which have arisen from the obsolescence of streetcar prop- 
erties will not be present in the case of a new operator of mass trans- 
portation in the District of Columbia. It would appear clear that a 
modern bus system can provide adequate service at reasonable rates 


and earn a fair profit. 


By the Commission: 


E.J. MILLIGAN, — 
Executive Secretary. 
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EXHIBIT NO. DCT-22 
1962 Rate Case 


PUBLIC Cee COMMISSION OF THE DISTRICT OF COLUMBIA 
August 8, 1956 


IN THE MATTER OF 


Change in Fares of CAPITAL ) P.U.C. No. 3527 
TRANSIT WOMPANY ) Formal Case No. 424 | 


SUPPLEMENTARY FINDINGS 
' ON REMAND OF FORMAL CASE NO. 424 


On appeal from Order No. 4052 in this proceeding, the United 
States District Court for the District of Columbia affirmed the order in 
all respects upon which it was attached. From that judgment an appeal 
was taken to the United States Court of Appeals for the District of 
Columbia Circuit. By a decision of July 3, 1955, the Court of. Appeals 
states that "the Commission's reasons for using the original cost rate 
base do not clearly appear from its opinion and order" and that it could 
not "properly exercise our appellate function unless the Commission 


states the reasons for the course it decided to follow." The Court 


further stated that pending such further action the District Court may 


permit the Commission's order to remain in effect. 
Subsequent to the decision of the Court of Appeals on July 8, 1955, 
directing the remand of these proceedings to the Commission, Congress 
enacted Public Law 389, 84th Congress (69 Stat. 724), approved August 
14, 1955, which, among other things, repealed the franchise of Capital 
Transit Company effective August 14, 1956. Public Law 389 also 
empowered the Commissioners of the District of Columbia to “authorize” 
transportation within the District of Columbia "at such rates, and under 
such terms and regulations as may be recommended by the Public 
Utilities Commission, and approved by the Commissioners of the 
District of Columbia, for the purpose of providing a satisfactory system 
of public transportation within the District of Columbia duri ing the year 
following the date of the enactment of this Act.” Acting pursuant to 
such power, the District Commissioners on August 21, 1955, authorized 
Capital Transit Company to operate at rates and under terms and 
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regulations prescribed by them, and thereupon the strike, which began 
at midnight June 30, 1955, ended. Thus, by reason of the strike and 
action taken pursuant to Public Law 389, the rates prescribed by 
Order No. 4052 have not been in effect since June 30, 1955, and cannot 
become effective in the future. 

When the decision of the Court of Appeals was rendered on 
July 8, 1955, the Commission had power to prescribe rates, terms and 
conditions of service for Capital Transit Company and to enforce such 
determinations. Because of Public Law 389, Order No. 4052 can never 
be enforced, for the reason that Capital Transit Company's franchise 
expires August 14, 1956. No order this Commission could issue in 
this proceeding would be effectual, nor could it be enforced. These 
proceedings were remanded to the Commission by the District Court 
on January 10, 1956. 


[2] 


In the light of these facts, we are of opinion that these proceedings 


as they reached us on remand, are moot. We are of the further opinion 
that a dismissal of the proceedings as moot would not be inconsistent 
with the decision of the Court of Appeals of July 8, 1955. In our Supp- 
lementary Findings and Opinion Accompanying Order No. 4052, dated 
May 18, 1956, we stated that the proceedings culminating in the remand 
"are entirely moot.” Based upon that conclusion, we did not in the 
Supplementary Findings of that date enter into a full discussion of the 
evidence or narrate in great detail the reasons why we used the original 
cost rate base method in determing the rates prescribed by Order 

No. 4052. While we are still of the opinion that the proceedings are 
moot and that we cannot issue an effectual and enforceable order, 
nevertheless we recognize our lack of power to make a judicial deter- 
mination that the proceedings on remand are moot. For this reason, 
these Supplementary Findings on Remand of Formal Case No, 424 are 
substituted for the "SUPPLEMENTARY FINDINGS AND OPINION 
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ACCOMPANYING ORDER No. 4052," dated May 18, 1956, and these 
Supplementary Findings will be certified to the Court pursuant to the 
provisions of Paragraph 69 of our Act (Section 43-709, D.C. Code). 

We are mindful that the Court of Appeals said in its decision 
that it could not properly exercise its appellate function "unless the 
Commission states the reasons for the course it decided to follow." 

In the concluding paragraph of the decision, the Court said: | 
"Concluding, as we do, that the report and order of the 

Commission do not reflect an adequate statement of its reasons 

for adopting the original cost rate base, we must reverse the 

judgment of the District Court, with directions to remand the 

case to the Commission for such further action on its part as 

may be consistent with this opinion." 

In order that the Court may be able to exercise its appellate 
function in the event these proceedings should again come before it for 
review, and in order to carry out the instructions of that Court, we 
make these supplementary findings. | 

Under the subject of "RATE BASE" ( p. 4 of the opinion accompany- 
ing Order No. 4052), we said: 

"The Commission has in the past consistently stated, as 

the rate base, the amount reflecting the historical cost of pro- 

perty used and useful in the Company's transit operations in the 

District of Columbia, stated at the cost to the owner first devoting 

the properties to public use, less accumulated depreciation per 

books -- plus a single working capital allowance in respect of 

the cost of materials and supplies." | 
We then cited proceedings in three formal cases involving rates of 


Capital Transit Company, in two of which the Company offered testimony 


[3] ! 
in support of other elements of value which it contended should be 
included in the rate base. After consideration of such testimony, the 
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Commission rejected the contention, and held that the net investment 
rate base was proper and was established by 2 realistic method based 
upon known facts. 

In Formal Case No. 336, decided July 18, 1945, Capital Transit 
Company also contended for a different method of establishing the rate 
pase, which was rejected because the Commission found that the 
original cost of the property when first devoted to public service, less 
accrued depreciation, was the best evidence of the fair value of the 
property for rate making purposes. In that proceeding the Commission 
said that the use of such a rate base in determining rates, coupled with 
a rate of return premised on the cost of borrowed capital and a reason- 
able return on equity capital, ‘affords a practical and equitable basis 
for balancing the interest of investors and patrons of the utility, which 
is the essence of the rate-making problem." 

In these proceedings on remand, there is no testimony by any 
witness on the subject of rate base other than the original cost of pro- 


perty, less book accruals for depreciation, plus materials and supplier. 


| 
In the Supplementary Findings and Opinion dated May 18, 1956, we said: 


"We find that all the evidence in the record directly bearing on 
rate base and rate of return was presented on the ‘original cost’ 
theory. This includes the evidence for the Commission and for 
the public, as well as the evidence for the Company. No direct 
issue was presented concerning the use of any other type of rate 
base, or the rate of return applicable to such other type of rate 
base.” 

After a careful review and analysis of the evidence in this pro- 
ceeding, we make the same findings here. In the original opinion 
accompanying Order No. 4052 (p. 4), we cited the testimony of our own 
witness and the witness for Transit Company dealing with the determina- 
tion of the rate base. As stated on that page of the opinion, we made 
the specific finding that $23,420,691 was the rate base on which a return 
is allowable "for the purposes of this proceeding.” This is the exact 


Ex, No. DCT-22 (Cont'd.) 


Page 
15 


amount developed by the Commission's witness in Exhibit 38, Schedule 
3, cited on page 4 of the original opinion, which represented the net 
investment in rate base property applicable to operations within the 
District of Columbia for a future twelve- months period for which the 
Commission was fixing rates. Other testimony and exhibits were pre- 
sented by witnesses for both the Commission and Transit Company 
developing in detail the investment in rate base property for the prior 
twelve-months test periods on both an unweighted and weighted basis 


and before and after allocation to District of Columbia operations. 


(4] 

In all of these exhibits (Company Exhibits 13 through 16, and 
Commission Exhibits 37 and 38), the method following, as illustrated 
clearly by Exhibit 37, Schedule 4, was to start with the original cost of 
road and equipment at the beginning of the period and add the cost of 
net additions during the period to arrive at the original cost of the 
investment jn road and equipment at the end of the period. From this 
was deducted the balance in the reserve for depreciation represented 
by the balance recorded on the books of the Company at the beginning of 
the period, plus the net additions to the reserve during the period, to 
arrive at the balance in the depreciation reserve at the end of the period. 
To this was added the investment in materials and supplies recorded 
on the books of the Company at the end of the period to arrive at the 
total investment in rate base property. In each instance the changes 
made during the year were "weighted" or "averaged" for the: portion 
of the year that the various rate base elements were actually in service 
during the period. 

It was upon this kind of detailed factual information that we found 
and stated on page 4 of the original opinion: 


"For the purposes of this proceeding, we find and conclude 


that $23,420,691 is the Company's rate base on which a return 


is allowable." 
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The rate base determination there made represented the actual invest- 


ment in property devoted to public service. On page 27 of our original 


opinion, we stated that private investors are entitled to a fair return on 
the value of the property devoted to public service, "based on fares 
reasonable for the public to pay." The rate base determined by us is as 
near to a precise measure of the fair value of the property for rate 
making purposes as, in our opinion, can be determined, When an 
appropriate rate of return is applied to that amount, it will produce 
results that will give the investors a fair return on that which they have 
devoted to public use and will not require the public to pay more than 
reasonable fares for the service received. We find, therefore, and 
conclude, that the method of determining the rate base was appropriate, 
and that the determination made thereunder is the fair value of the 
property of the Company for the future annual period for which we pre- 
scribed rates in Order No. 4052. The application of afair rate of return 
to such an amount produces just and reasonable results. Since the 
method adopted makes use of known facts, it produces a factual and 
realistic result. 

As stated in our original opinion, the net investment rate base 
has been used consistently in the past. We have said that it is a realistic 
method based upon known facts that affords an equitable basis for 
palancing the interests of the riding public and the investors. Such a 
method has approval of the courts. Thus, in Potomac Electric Power Co, 
v, Public Utilities Commission, 81 U.S. App. D.C. 225, 158 F. 2d 521 
(cert. den. 331 U.S. 816), this method was approved in spite of serious 
challenge. Results under the method were sustained in Washington Gas 


[5] 
Light Co. v. Byrnes, 78 U.S. App. D.C. 107, 137 F, 2d 547, affirmed sub 
nom Vinson v. Washington Gas Light Co., 321 U.S. 489. In a recent 
decision involving the Natural Gas Act, where the Federal Power 
Commission had departed in part from the original cost rate base 
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method in establishing gas rates, our Court of Appeals said that though 


it did not hold that method to be the only one available under the statute, 
"it is essential in such a case as this that it be used as a basis of com- 
parison. It has been repeatedly used by the Commission, and repeatedly 
approved by the courts, as a means of arriving at lawful -- ‘just and 
reasonable'(-- rates under the Act." City of Detroit v. Federal Power 
Commission, _—sU«.S. App. D.C.___s 230 F. 2d 810, 818, 

Whiletthe exhibits presented in this proceeding by the respective 
witnesses covered different test periods, the method followed and the 
results obtained were essentially the same, except for an error 
reflected ini}Company Exhibit No. 16, which was pointed out by the 
witness for the Commission in his testimony and for which necessary 
adjustment was made in his Exhibit No. 38, Schedule 3. This. adjustment 
had the effect of reducing the investment in rate base property for the 
future annual period by approximately $1,000,000 under the amount 
testified to by the witness for the Company. The adjustment ° was 
accepted as proper by the Company. As shown by Exhibit No. 38, the 
weighted rate base allocated to District of Columbia operations was 
determined as $23,420,691 and is the amount we found for the purposes 
of this proceeding as "the Company's rate base on which a return is 
allowable." | 

On pages 21 to 26, inclusive,of the opinion Becormpaay its Order 
No. 4052, under the general heading of "RATE OF RETURN,” we 
discussed the testimony of the respective witnesses on that subject and 
determined the rate of return to be allowed on an "original cost rate 
base." Withess Kleinman, the Commission's expert, testified that 
"my opinion is that a fair rate of return on an original cost rate base 
would be between six and six and one-quarter per cent". (Tr. 1192-1193). 
The Company's expert witness on rate of return, W.C. Gilman, testified 
that the rate of return found by him of 10% should also be applied to the 
original cost rate base. Thus, it can be seen that the testimony before 


us on rate of return was related to an original cost rate base. These 
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two elements of the rate making procedure are closely related and must 
be considered together in arriving at a reasonable determination of the 
return to which the Company is entitled, after allowance of operating 
expenses, depreciation, and taxes, to meet its cost of outstanding debt 
capital and provide a reasonable return on equity capital invested in 
property devoted to rendering transit . service. A change in the 
method of arriving at the rate base would of necessity require a re- 
consideration of the element of fair rate of return to be applied to a 
rate base determined under such method to assure that the end result 
is just and reasonable. Both the original cost of property and the 
reserve for depreciation are established facts, established pursuant to 
orders of this Commission, The fair rate of return is the judgment of 
the Commission based upon a careful consideration of all the evidence 
upon the subject. We find and conclude that a rate of return so 
determined, when applied to the depreciated original cost rate base, 
will produce a result fair and reasonable to the investors and the 


riding public. 


[6] 
In this proceeding we directed our attention to the justness and 


reasonableness of the result reached. On page 26 of the original 


opinion accompanying Order No. 4052, we stated that upon full considera- 


tion of all the testimony relating to rate of return, we found that the 
fair rate to be allowed on the original cost rate base would fall within 
the range of 6-1/4% to 6-1/2%, and that under the fare structure 
approved by us "the Company may reasonably anticipate a rate of 
return of approximately 6.32% on the original cost rate base devoted to 
rendering service in the District of Columbia, which, under all the 
circumstances, is fair and reasonable to the Company and to the 
investors." No'evidence was before the Commission for consideration 
of a rate base developed under any other method then the depreciated 
original cost of property, and a fair rate of return to be applied to a 
rate base thus developed. 
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After having made our findings and conclusion as to the rate base 


and rate of rpturn from the testimony of record, we expressed our 
concern over "the steady and rapid decline in passenger riding” (p. 4 
of the opinion) and pointed to the possible effect of such decline upon 
the use of the conventional rate base - rate of return method. Any 
suggestion that we did not approve the use of an original cost rate base 
in this proceeding is contrary to what we said on page 5 of the opinion, 
that the present situation does not demand that this method be abandoned 
"at this time." We added, however, that a continuation of the present 
riding decliife "may in the future produce a situation - due to economic 
circumstandes rather than Commission action - in which a return within 
the conventionally ‘reasonable’ range cannot realistically be estimated 
on an original cost rate base to be produced from reasonable rates" 
(underscoring supplied). | 

In finding that the Company's present situation does not, demand 
that the original cost rate base method be abandoned, we considered 
the economic circumstances peculiar to the transit industry in general 
and to Capital Transit Company in particular. This finding was based 
upon all relevant factors in a record that was closed in October, 1953. 
Implicit in this finding is the finding and conclusion that neither the 
local or general economic conditions nor the economic value of the 
Company's broperty had changed to such an extent as to warrant the 
adoption of any other method than that of the original cost rate base- 
rate of return method as a proper means of reasonably and fairly 
balancing the interests of the public and the investor and the establish- 
ment of a Sound and reasonable rate structure. In consideration of all 
of the relevant factors, including, as we stated in our Supplementary 
Findings dated May 18, 1956, studies of the financial needs of Capital 
Transit Cofapany, data relevant to the value of service, and comparative 
studies of fare structures in other comparable cities, we found and 
concluded that the original cost rate base-rate of return method would 
accomplish{the result of balancing the interests of the public and the 
investors ahd would permit the establishment of 2. rate structure that 
was fair and reasonable. We so find now. 


Ex, No, DCT-22 (Cont'd.) 
Page 7 
80 


[7] 

Under the heading of "FARE STRUCTURE," we again expressed 
our concern over the decline in passenger revenues. We pointed out 
that 2 continued decline in the use of mass transportation would deprive 
the Company of necessary operating revenues and would increase the 
cost of service (p. 27). We found that a rate of return within the range 
of 6-1/4% to 6-1/2% applied to the original cost rate base would pro- 
duce revenues needed to give the Company a fair return (p. 26). What- 
ever rate base method may be used, the Company is entitled, as we 
stated on page 27 of the original opinion, to a fair return on the value 
of its property devoted to public service, "based on fares reasonable 
for the public to pay." The rates prescribed by us were designed to 
accomplish that purpose in the light of the Company's requirements 
and opportunities. 

The intervenors offered no testimony on the subject of the rate 
base, the method of determining it, or the fair rate of return to be 
applied to it. They did not cross-examine the witness on these matters. 
In his brief filed’ with the Commission after the close of the record, 
Intervenor Spiegel adopted and used the precise rate base figures 
testified to by the Commission's witness. While he urged changes in 
the items of taxes, and accruals for injuries and damages, which would 
have an effect on the amount of net operating income, no question was 
raised as to the propriety of developing a rate base on any other method 
than that of the depreciated original cost of property. On pages 4, 6, 
and 15 of his brief filed with the Commission, Intervenor Spiegel cited 

his Appendices A, B, and C attached to the brief, in which he revised 
Exhibits 37, 38, and 39 presented by the Commission's witness, to show 
the changes in operating expenses urged by him. In each of the three 
appendices, he used the precise rate base figures used by the Commis- 
sion's witness. The subject of rate base was not discussed by other 
intervenors. 


After full consideration of the testimony of the various witnesses 


relating to the matter of rate base and the briefs filed by the Company 
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and Intervenors prior to the issuance of the original opinion and order, 


we made the finding and reached the conclusion contained in the original 
opinion accompanying Order No. 4052 that "For the purposes of this 
proceeding, we find and conclude that $23,420,691 is the Company's 

rate base on which a return is allowable" (p. 4). In making that finding 
and reaching that conclusion, we found that the amount representing the 
original cost of property, less accrued depreciation, plus the invest- 
ment in materials and supplies, when multiplied by the fair rate of 
return which was determined to be applicable to an original cost rate 
base, would produce revenues that would be fair to the investors and to 
the public. We now so find, 

In reaching our conclusion as to the revenue needs of the Company, 
based on the fair rate of return applied to the depreciated original cost 
rate base heretofore referred to, we also had before us testimony and 
exhibits with respect to the use of the operating ratio | 


[8] 
method of determining the return to which the Company was entitled 
(Commission Exhibit No, 29 and Company Exhibits Nos. 3 and 6). As 
pointed out under the subhead "Operating Ratios" on page 23 of the 
original opinion, the Interstate Commerce Commission and other regula- 
tory authorities are, in estimating revenue needs, turning more and 
more to studies of operating ratios. Under this method of rate making, 
attention is directed to the amount of revenue, over and above operating 
expenses, depreciation and taxes, that is required to provide ‘a return 
that is fair to both the investors and the riding public, from the stand- 
point of its relation to gross operating revenues. The results obtained 
under the conventional rate base - rate of return method afford a 
reliable basis for comparison with the results obtained under the 


operating ratio method, 
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On page 20 of the original opinion, after adjusting Exhibit No, 38 
for normal decline in passengers, we set forth the Adjusted Return 
Earned for the Future Annual Period at Present Fares in the amount of 
$986,084, which, when related to the original cost rate base of 
$23,420,691, results in a rate of return earned of 4.21%. Based on 
these same figures, the operating ratio is found to be 96.31% as 


follows: 
(A) Total Operating Revenues $26,709,451 
(B) Total Operating Revenue Deductions 25,723,367 
(C) Net Operating Income $ 986,084 


Operating Ratio (B + A) 96.31% 

On page 40 of the Opinion supporting Order No. 4052, after adjust- 
ing the above figures to give effect to the additional return to be realized 
from the increased fares, we showed that the Adjusted Net Operating 
Income of $1,480,630, when related to the depreciated original cost 
rate base of $23,420,691, resulted in a rate of return of 6.32%, falling 
within the range of what we had previously found as a fair rate of return 
on that kind of rate base. Based on these same figures, the operating 
ratio is found to be 94.69% as follows: 

Total Operating Revenues above $26,709,451 


Increase in Revenues from the 
proposed fares 1,149,839 


Adjusted Total Operating Revenues $27,859,290 
Total Operating Revenue Deductions above $25,723,367 


Increase in Taxes and Accruals for 
Injuries and Damages based on 
increased revenues 655,293 


Adjusted Operating Revenue Deductions $26,378,660 
Adjusted Net Operating Income $ 1,480,630 
Operating Ratio (B — A) 94.69% 
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[9] : 

In light of the discussion of past and present operating ratios for 
the Company and for the industry as a whole set forth on pages 23 and 
24 of the original opinion, and in view of our finding that "a reduction 
in the Company's operating ratio would, of course, be desirable," 
although not to the extent of 92% which would result from the drastic 
upward revision of the fare structure proposed by the Company, we 
find that an operating ratio of 94.69% is just and reasonable. 2 

Although we did not adopt the operating ratio method for rate 
making purposes in this proceeding, the results obtained by such a 
method, as heretofore described, afford a reliable check on the 
reasonableness of the results obtained by the application of the fair 
rate of return to the depreciated original cost rate base found by us. 
We believe the operating ratio is an important and relevant factor in 
testing the reasonableness of the rates prescribed. 3 

Upon further review of the record and the original opinion 
accompanying Order No. 4052, we find and conclude that the rate base 
adopted by us is both factual and realistic. It is based upon undisputed 
testimony. The rate of return that we found in the original opinion to be 
a fair and reasonable rate is based upon the evidence of record. That 
rate of return when applied to the original cost rate base was: intended 
to produce the revenue needs of the Company sufficient to pay for the 


cost of service and to allow a fair return for the use of the Broperey 2 


1. In this connection, it should be noted that Congress, in Section 4 
of Public Law 757, 84th Congress, 2nd Session (70 Stat. 598), 
has determined that an operating ratio of 93.5% would be 
reasonable. To have provided the Company with a return based 
on a 93.5% operating ratio would have resulted in fares higher 
than those fixed by us in Order No. 4052. This 93.5% operating 
ratio determined by Congress as reasonable is more favorable 
to the Company and would have resulted in additional return of 
1.19% of gross operating revenues over and above the return we 
found as reasonable in this proceeding under the original cost 
rate base method, 
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2. Some evidence of the accomplishment of this purpose is found in 
the testimony of the Commission's witness in a Capital Transit 
rate proceeding in F.C. 445, held in the summer of 1955 prior to 
the enactment of Public Law 389, when he testified that for the 
twelve months ending April 30, 1955, during which time the rates 
prescribed by Order No. 4052 were in effect, the Company earned 
on its District of Columbia operations 4.33% on the original cost 
rate base (Ex. No. 24), although the return was not as great as 
we had estimated it would be. 


[10] 
In F.P.C. v. Hope Natural Gas Co., 320 U.S. 591, the Court said 


that under the standard of determing just and reasonable rates it is the 


result reached and not the method employed which is controlling, and 
that if the total effect of the rate order cannot be said to be unjust and 
unreasonable judicial inquiry is at an end. It added that the fact that 
the method employed to reach that result may contain infirmities is 
not then important. In that case the Court said it was not important 
to determine the various permissible ways in which any rate base on 
which the return is computed might be arrived at. 

Upon the further review of the evidence of record, we believe, and 
so find, that the result reached by us in the original opinion accompanying 
Order No. 4052 and the rates prescribed by that order were just and 
reasonable to the rate-payers and to Capital Transit Company. 


By the Commission: 


E.J. MILLIGAN 
Executive Secretary 
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[1] 
EXHIBIT NO. DCT~24 


AGREEMENT AMENDING AGREEMENT OF JULY 7, 1956 


THIS AGREEMENT, dated July 17, 1956, between Capital Transit 
Company, a corporation organized under the laws of the District of 
Columbia, and T. C. A. Investing Corporation, a Delaware Corporation, 

WITNESSETH: : 

In consideration of the mutual covenants expressed herein and 
in the Agreement dated July 7, 1956, between the parties hereto, said 
parties do hereby stipulate and agree as follows: 

The Agreement between the parties dated July 7, 1956 ‘is hereby 
amended by substituting in place of the proposed franchise and miscel- 
laneous provisions set forth inExhibit #1 to said Agreement of July 7, 
1956, (caid Exhibit #1 being dated "7-6-56") the franchise and other 
provisions as set forth in the Conference Report to accompany $.3073, 
dated July 17, 1956, 84th Congress, 2d Session, a copy of which is 
attached hereto and made a part hereof. | 

CAPITAL TRANSIT COMPANY 


By /s/ J. A. B. Broadwater 
President 


T. C, A. INVESTING CORPORATION 


By /s/ O. ROY CHALK 
President 


[2] 

THIS; AGREEMENT, dated July 7th, 1956, between Capital Transit 
Company, a corporation organized under the laws of the District of 
Columbia, (hereinafter referred to as "Capital Transit"), and T.C.A. 
Investing Corporation, a Delaware corporation, (hereinafter referred to 
as "TCA"), : 

WITNESSETH: 
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[7] 
6. The consummation of the transactions provided for in this 
agreement shall be conditioned upon the following: 
(A) The enactment into law prior to August 14, 1956, and the 


taking effect as to the New Company on such date or on such extended 


date as the parties hereto may agree upon in writing and as may be 
permitted by said law, of the provisions of such franchise, above re- 
ferred to, in substantially the form and substance attached hereto and 


made a part hereof, marked Exhibit 1; provided, how- 


[8] 
ever, that if the said taking effect as to the New Company does not occur 
because of an affirmative act, in bad faith, or course of action, inbad 
faith, by the New Company or TCA, or, if the said taking effect as to 
the New Company does not occur because of a default under this agree- 
ment on the part of the New Company or TCA resulting from an act 
or omission on the part of TCA or theNew Company in keeping and 
performing the terms and provisions of this agreement on the part of 
TCA and the New Company to be kept and performed, then, for all pur- 
poses of this agreement, this condition shall be deemed and considered 
to have been complied with, fulfilled and performed. 

(B) The enactment into law prior to August 14, 1956, of the 
provisions set forth in said Exhibit 1, hereto attached, as "Miscellaneous 
Provisions" and as part 2 thereof, in substantially said form and sub- 
stance, 

(C) The completion of all necessary corporate steps, in- 
cluding, but not limited to, the formation of the New Company, and the 
required steps in connection with the execution and delivery of its notes 
secured by said first deed of trust, the approval at a duly called meeting 
of the stockholders of Capital Transit by two-thirds of its stockholders 
of the sale and transfer of the assets herein provided for, and the 
delivery to the New Company of all deeds, documents, instruments, 


bills of sale, assignments, conveyances and other forms of assignment 
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and transfer reasonably required to effect the completion of the trans- 


actions above referred to. 
* 


EXHIBIT NO. DCT 24B 


EXHIBIT NO. 1 TO AGREEMENT OF JULY 7, 1956 : 
Title I } 

Part 1.--Franchise Provisions 

* * * * *! 

Sec. 7. The Corporation shall be obligated to initiate and carry 
out a plan of gradual conversion of its street railway operations to bus 
operations within seven years from the date of the enactment of this 
Act upon terms and conditions prescribed by the Commission, with 
such regard as is reasonably possible when appropriate to the highway 
development plans of the District of Columbia and the economies implicit 
in coordinating the Corporation's track removal program with such 
plans; except that upon good and sufficient cause shown the Commission 
may in its discretion extend beyond seven years, the period for carrying 
out such conversion. All of the provisions of the full paragraph of the 
District of Columbia Appropriation Act, 1942 (55 Stat. 499, 533), under 
the title "HIGHWAY FUND, GASOLINE TAX AND MOTOR VEHICLE 
FEES", sub-title "Street Improvements", relating to the removal of 
abandoned tracks, regrading of track areas, and paving abandoned 


track areas, shall be applicable to the Corporation. 
* * * * * 
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EXHIBIT NO. DCT-27A 


D. C. TRANSIT SYSTEM._INC. 
1962 Rate Case 


Reserve for Track Removal and Repaving 
August 15, 1956 through December 31, 1962 


i 


Less: 


Accruals Gross Charges Salvage Net Charge Reserve Balance 
Year 1956 $ 391,573.42 $ - - $ - $ 391,573.42 


1957 1,044,195.80 - - - 1,435,769.22 
1958 1,044,195.80 24,288.28 (11,352.77) 12,735.51  2,467,229.5) 
1959 1,044,195.80 135,908.67 (87,306.35) 48,602.32  3,462,822.99 
1960 1,044,195.80 877,456.24 (179,416.08) 698,040.16  3,608,978.63 
1961 2,044,195.80 532,943.05 (42,162.49) 490,780.56 4,362,393.87 


8 Mos. ended 
August 31, 1962 696,130.54 232,253.95 (29,554.42) 22,699.53 4,855,824.88 


September 1962 87,016.31 158,749.26 (6,552.45) 152,196.81 4,790 ,644.38 
October 1962 87,016.32 764.94 (89,574.53) (18,609.59)  4,896,470.29 
November 1962 87,016.32 26,768.47 (23,198.22) 3,50. 4,979 916.36 


December 1962 87,016.32 255,539.20° (2,855.65) 252,683.55  4,814,249.12 
$6,656,748.22 $2,314,672.06  $(472,172.96) $1,842,499.10  $4,814,249.12 


Estimated 
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EXHIBIT NO. DCT-30 


RECORDED COMPANY COSTS OF TRACK REMOVAL 
DECEMBER 31, 1956 - DECEMBER 31,1962 
ADJUSTED TO COMPARE WITH ESTIMATED COSTS 


LT 


Adjustments 
Pius Minus 


(2) 4) 


$ 36,053{ 4 $ 686,351 
29,4332 129,565 


$ (815,916 
MATERIALS AND SUPPLIES 
Odsolete 
M&S Co 


Salvage 18, 134(4) 


$ 402,094(6) $ 337,525(5) 


$ 195,630(7) 


$ | 134,611 


$ 26,990 
$1,042,498 $ 1,542,006 


ee eistnanEneemtemnenemmmmmmniatated 


5% of total labor costs for general supervision and overheads 
Pringe costs not charged prior to December 31, 1960. 

To deduct costs not related to track removal. i 

To deduct salvage from obsolete materials not related to track removal. 
To deduct cost for covering track still in place. i 

To add@ paving costs borne by District. 

Hot included in original estimates. 


SUMMARY OF COST OF REMOVAL OF ALL TRACK, 
UNDERGROUND TRACK CONDUIT, AND REPAVING TRACK AREA 91-92 


December 31, 1962 
Projected Through Current Wage Agreement Dene DCT-31 


6) (8) (%) 


co) (2) (3) (4) 


Labor Cost 
Miscellaneous Paving, Salvage = _Total__ 
= (3)+ (4) + (5) + (8) -™-@) 


$ (1,174, 240) $ 12,761,107 


Lineal Feet Labor Adjustments Total Labor Material 
(1) + (2) 


CONDUIT TRACK 
Tangent & Curve 362, 420 $ 6,269, 866 $ 775,878 $ 7,045, 144 $, 1,105, 381 $ 608, 865 $ 5,175, 357 


CONDUIT TRACK ~ ; 

: 490, 788 | 
Special Work 19, 751 956, 637 118, 393 1, 075, 030 111, 123 63, 203 282, 044 (46, 612) 1,490, ! 
OVERHEAD TROLLEY 
TRACK - Paved 136, 247 ( Cost based on Contract Removal) 783, 420 (102, 804) 2,630,126 — 
Tangent & Curve 


2, 027, 355 


OVERHEAD TROLLEY : 
TRACK - Paved ( Cost based on Contract Removal) 20, 377 


Special Work 


TROLLEY POLES ( Cost based on Contract Removal) 19, 436 


TOTALS $ 7,226,503 $ 88,271 $ 8, 934,007 $ 672, 068 $ 7,525, 184 $ (85, 278) 
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EXHIBIT NO. DCT-32 


M ESTIMATED PAVING CREDITS 
DISTRICT OF COLUMBIA HIGHWAY PROGRAM 
December 31, 1962 


Ah EE na 


Cost of Removal of All Track, $ 16,950,358 
Underground Track Conduit 
and Repaving Track Area 


Paving Cost Less Maryland $ 7,439,911 
Paving 


Paving Credit Assuming 3,719,955 


D. C. Pays 50% of Cost 
Total $ 13,230,403 


Adjustment for 25,832 ft. of $ 184,441 
Trackfor which D. C. Transit 

‘would pay 100% of 

Paving Cost 


TOTAL $ 13,414,844 
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[1] 
EXHIBIT NO. DCT-33 - Page 1 


CAPITALIZATION OF PUBLIC UTILITY GROUPS 
1959-1961 AVERAGE 


Total Capitalization 
Utility Number of Bonds and Preferred Common Stock 
Groups Companies Notes Stock and Surplus 


Electric 

Light & 

Power 15 51.5% 9.8% 38.7% 
Gas 10 45.9 3.3 50.8 
Telephone 5 33.0 2.5 64.5 
Water 5 46.1 11.0 42.9 


TRANSIT 15 24.8 2.5 72.7 


Source: Moody's Public Utilities and Transportation 
Manuals - 1960, 1961 and 1962 
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[4] 


COMPARATIVE PRICE OF DEBT CAPITAL 
AMONG PUBLIC UTILITY GROUPS 
1959-1961 AVERAGE 


Bonds and Notes as 
Number of Proportions of Mar- 


Utility Groups Companies ket Valuation (a) 


Electric L.:,ht 
and Power 15 31.2% 


Gas 10 34.9 
Telephone 5 19.1 
Water 5 36.9 


TRANSIT 15 27.8 


(a) Based upon mean market price in each year of all 
securities outstanding. 


Source: Moody's Public Utilities and Transportation 
Manuals - 1960, 1961 and 1962. 
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[6] 
EXHIBIT NO. DCT-33 


COMPARATIVE PRICE OF DEBT AND EQUITY CAPITAL 
AMONG PUBLIC UTILITY GROUPS 
1959-1961 AVERAGE 


ee 


Average Returnon Price Earnings 
Number of Market Valuation of Ratio for 


Utility Groups Companies All Securities (@) Total Capital 


Electric Light 
and Power 4.72% 21.2 


Gas 5.63 17.8 
Telephone 4.64 21.6 
Water 5.12 19.5 


TRANSIT 7.96 12.6 


(a) Based upon mean market price each year of all | 
securities outstanding. 


Source: Moody's Public Utilities and Transportation 
Manuals - 1960, 1961 and 1962. 


SUMMARY OF COST OF REMOVAL OF ALL TRACK 99-100 


UNDERGROUND TRACK CONDUIT, OVERHEAD TROLLEY WIRE AND REPAVING TRACK AREA 
EXHIBIT NO. DCT-37 


SS ee Table A 


2) (3) (8) (6) @®) (9%) (10) (11) (12) (14) (15) 
Labor Cost Salvage Reconciliation Total as of 


Adjustments Total Labor Miscellaneous Paving Salvage Adjustment § Net Salvage Toral Adjustments Adjustment S.& C. Report 
Q) +) (8) - (9) (3) + (4) + (5) + (6) -(7)-(20) (11) - (12) (13) - (14) 


CONDUIT TRACK 


Tangent & Curve 403, 638. 89 $ 4, 956, 685, 57 $ 613, 112. % S$ 5, 569, 798.41 $ 1,231,098, 61 $ 339, 056,67 $ 4, 359, 300,01 $ (2, 405, 687, 78) 1, 325.00 $( 2,404, 362, 78) $ 9,094, 890, 92 $ (90, 733, 89) $ 9,004,157.03 . $( 2,650.00) $ 9,001, 507 


CONDUIT TRACK i 
Special Work 20, 765, 11 713, 904, 48 88, 399.13 802, 303, 61 123, 137. 10 224, 263, 19 (103, 410. 25) (103, 410. 25) 1, 079, $17. 83 1,079, 517. 83 1,079, 518 


OVERHEAD TROLLEY 


TRACK - Unpaved 
Tangent & Curve 126, 072. 38 123, 803. 08 15, 370. 37 139, 173,45 4, 916. 83 (181, 905, 03) (181, 905. 03) (37, 814, 75) (37, 814. 75) 


OVERHEAD TROLLEY 
TRACK - Paved 
Tangent & Curve 164, 985. 22 (Cost based on Contract Removal) 1, 072, 403, 94 1, 856, 083, 73 . (315, 503, 66) (315, 503, 66) 2, 954, 129, 07 2, 954, 129, 07 
OVERHEAD TROLLEY 
TRACK ~- Unpaved 
Special Work 1, 629. 69 3, 202. 34 3, $98.09 (1, 595. 46) (1, 595, 46) 2, 066, 18 


OVERHEAD TROLLEY 


TRACK = Paved 
Special Work 4, 460, 90 (Cost based on Contract Removal) 33, 456,75 50, 185,13 . (6, 156. 04) (6, 156, 04) 71, 869, 84 71, 869, 84 71, 870 


OVERHEAD TROLLEY : 
WIRE & POLES 291, 057. 60 HH, K4. 80 4, 088, 62 38, 433. 42 5. 596, 10 (70, 967. 90) ( 65, 370. 86) (18, 139, 70) (15, 165. 62) ( 33, 305, 32) (33, 305) 
OVERHEAD TROLLEY 
WIRE & POLES 
Omitted from Report ( 696, 93) 
PAVING CREDITS 
Dist. of Columbia Share 
of Repaving Costs of; 


(1) Seer Projects Presently ‘ 
(205, 812. 04) (205, 812, 04) ( 205, 812. 04) (205, 812) 


Scheduled - CONDUIT TK. 
OVERHEAD TROLLEY TK. (173, 234. 97) (173,236.97) (178, 234. 97) (178, 235) 


(2) Street Projects Presently 


— : (375, 000. 00) (375, 000. 00) (375, 000. 00) (375, 000) 
(Wholly Estimated) : 


TOTALS $ 5,831,940.27  $ 721,366.71 $ 7,659,167.67  $ 1, 362,417.73 $ 372,280.85 $5, 741,381.15 $ (64,470.94) $ (3,085,226.12) $ 6,922.04 $ (3,078, 204, 08) $ 11, 992,472.38 $106, 596, 44) $ 11, 885, 875. 94 $ (2,656.90) $11,883, 916 


SIMPSON & CURTIN 
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EXHIBIT NO. DCT-37 
Last Page 
PAVING CREDITS 


D. C. HIGHWAY DiPT, 13 YEAR PROGRAM 


Fr. of 
Route } Location Single Track Refund 


7 1 


i 


CONDUIT TRACK 


South Side of Union Station Plaza 956.00 §. 5,038, 12 
MSt. bet. Wisc. Ave & 29th St. N. W. 2,,805, 71 14, 786,09 
Sth St. bet. Indiana Ave. & G St. N. W. 2, 595. 52 ‘18, 678. 38 
Sth St. bet. G. St. & N.Y. Ave. N.W. 4, 073. 18 21, 465, 66 
N.Y. Ave, bet. N, Cap. St. & Fla, Ave. N.E. 2, 700.42 14, 231, 21 
Fla, Ave, Bet. 2nd & 8th Sts. NE, 6, 768. 71 85, 671, 10 
N, Cap. St, bet. Mass, Ave. & Plow Pit 15, 408. 97 81, 205, 27 
MSt, bet. Wise. Ave, & Key Bridge $,745,01 19, 736,20 


TOTAL 39, 053,52 $ 205, 812. 04 


f. 17 Sq. Yds per TrackFt. @ $9.00 per Sq. Yd, =$10. 54 per ft, $ (205, 812. 04) 
(-) 


f which District of Columbia will refund $ €-t7- 5.47 


TOTAL AS OF S. & C. REPORT: $ (205, 812) 


OVERHEND TRACK 


ra N. Cap. bet. Plow Pit . & Mich. Ave. 5,938, 50 $ 32,067. 90 
0 Mich, Ave. bet. 4th & Monroe St, N.E. 1,843.48 9.954.79 
82 R I, Ave, bet. 4th St. & D.C, Line 24, 298,57 131, 212.28 


TOTAL $2,080.55 $173,234.97 


1.20 Sq. Yds. per Track Ft. @$ 9.00 per Sq. Yd. =$10.80 perf. $ (173, 234. 97) 
of which District of Columbia will refund $ 5, 40 : 


$ (173,235) 


SIMPSON & CURTIN 
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EXHIBIT NO. DCT-38B 
_D. C._ TRANSIT SYSTEM. INC. 


D. Ce TRANSIT SYSTEM, INC. AND PREDECESSOR CAPITAL TRANSIT COMPANY 
STATEMENT OF RATE OF RETURN EARNED ~ YEARS 1934 ~ 1961 


a 


Rate 
of Retura P.U.C. Rate of 
Earned on Compromise Return on 
Net. Average Average System P.Y.C. 
Operating Income Rate Base Rate Base Rate Base Rete Bses_ 


$1,509,237 $19,458,864 
919,278 21,163,227 
747,294 23,307,693 
956 ,502 24,659,797 
1,130,195 25,416,154 
1,433,443 25,767 ,688 
1,548,447 26,526,153 
1,929,911 28,427,892 
2,722,984 31,444,243 
2,193,009 32,493,549 
1,825,193 31,539,195 
1,824,454 31,347,364 
1,398,568 30,850,022 
238,779 29,630,258 
664,127 29,071,196 
725,561 29,148,013 
1,311,324 28,316,167 
1,505,187 26,225,154 
1,114,261 25,246,728 
1,034,282 25,044,078 
846,727 23,890,723 
(1,512,670) 20,813,303 
(338 ,073) 18,723,390 
101,423 18,464, 208 $13,294,687 
930,355 17,428,862 12,614,746 
807 ,567 17,126,278 12,926,043 
886,539 18,257,225 14,573,941 
1,143,313 19,872,344 16,745,940 
1,417,608 20,015,364 17,443,277 


ry ee 
eSuenons 


VFNNOPUUDRS 
TOS 


Average 28 Years $1,108,029 $25,702,683 $24,861,053 
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EXHIBIT NO, DCT~-45 
PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 

Order No. 4480 


August 28, 1958 


IN THE MATTER OF 


APPLICATION OF D. C. TRANSIT 
SYSTEM, INC. FOR CHANGE IN 
SCHEDULE OF RATES. 


P. U. C. No. 3602 
Formal Case No. 460 


APPEARANCES 
* * * * * 
Before Commissioners George E. C. Hayes, Chairman; Harold 


A. Kertz and Alvin C. Welling. 


FINDINGS OF FACT AND CONCLUSIONS 
* * * 
[3] 
- * * * 
Rate Base Determination 

Section 4 of the Franchise Act provides as follows: 

Ii" is hereby declared as a matter of legislative Dolicy that 
in order to assure the Washington Metropolitan Area of an ade- 
quate transportation system operating as a private enterprise, 
the Corporation, in accordance with standards and rules pre- 
scribed by the Commission, should be afforded the opportunity 
of earning such return as to make the Corporation an attractive 
investment to private investors. As an incident thereto the 
Congress finds that the opportunity to earn a return of at least 
6-1/2 per centum net after all taxes properly chargeable to trans- 
portation operations, inciuding but not limited to income taxes, 
on etiper the system rate base or on gross operating revenues 
a not be unreasonable, and that the Commission should 
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encourage and facilitate the shifting to such gross operating 
revenue base as promptly as possible and as conditions warrant; 
and if conditions warrant not later than August 15, 1958..." 


The Company proposed that the determination in this proceeding 
should be made under the operating ratio method whe reby it would be 


afforded the opportunity of earning 6-1/2% on gross operating revenues, 


even though rates were not requested in this proceeding to provide 

such a return. The testimony of both of the staff witnesses was to the 
effect that the adoption of the operating ratio method was directly re- 
lated to the conversion requirement of Section 7 of the Franchise Act 
and the related increase in the investment incident thereto. It was 

their opinion that the conversion program has not progressed to the 
point where conditions at this time warrant shifting to the operating 
ratio method. In this we concur, and accordingly find that present condi- 


tions do not warrant shifting to such gross operating base method. 


[4] 

Accordingly, we deem it necessary to make a rate base determina- 
tion for purposes of this proceeding. At the request of the Commission, 
Company witness Flanagan presented an exhibit (No. 11) showing a 
computation of a rate base as of March 31, 1958, based upon the original 
cost of property as of that date and developed in accordance with the 
formula used by this Commission in prior rate proceedings involving 
Capital Transit Company. The net investment in rate base property as 
shown in this exhibit, based on the original cost of the property, amounts 
to $16,280,368 on an unweighted basis, and $17,136,080 on a weighted or 
average basis for the 12 months ended March 31, 1958. The witness 
testified that a rate base developed in this manner is in accordance 
with the Company's understanding of promises allegedly made by the 
Commissioners of the District of Columbia and by Congress that the 
rate base as of August 15, 1956, would be approximately $18,000,000, 
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and that this amount, adjusted for additions and retirements of property, 


would be used in future rate proceedings. The record shows that this 
Commission has been advised by the District Commissioners that no 
such promise was made by them. Of course, the District Commissioners 
have no jurisdiction to determine a rate base or commit this 
Commission on such an administrative determination. We have found 

no evidence, and the legislative history of the Franchise Act does not 
disclose, that any such promise was made by Congress. : 

Staff witness Falk testified that there is no indication in the 
Franchise Act either as to the amount of the rate base as of August 15, 
1956, or as to the method to be followed in any future determination 
of a rate base. It was his opinion that the rate base determination 
should be made on the basis of the purchase price of the property to 
the present owners, since this reflects the actual investment of the 
present owners on which they are entitled to a return. This witness 
presented an exhibit (No. 24) showing a net investment in rate base 
property as of March 31, 1958, reflecting the purchase price of the 
property in accordance with his recommendation, and also reflecting 
the net original cost of the property as proposed by the Company wit- 
ness, adjusted to include the cost of 100 new buses to be in service 
prior to September 1, 1958, and also adjusted to exclude the net in- 
vestment in property devoted to limousine rental service and to charter 
and sightseeing operations, including government contract work. 

As shown by this exhibit, the net investment based on pur chase 
price amounts to $9,893,189, and based on original cost amounts to 
$18,441,552, The Company raised no question with respect to the ad- 
justments made by the staff witness in arriving at the foregoing amounts. 
For the information of the Commission, and to conform to the procedure 
adopted by the Commission in the determination of the Company's 
liability for motor vehicle fuel taxes for the 12 months ended August 31, 
1957, the witness also developed on Exhibit No. 24 the investment in 
rate base property based on the average of purchase price and original 
cost heretofore referred to. This rate amounts to $14,167,375. 
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[5] 
Without entering into a full discussion of the merits of the 
widely divergent proposals by the two witnesses, the Commission 
recognizes that the purchase price rate base proposed by the staff wit- 


ness gives no consideration to the effect, if any, on the purchase price 


of the assumed liability for track removal and repaving, nor to the fact 
that the sale was made by Capital Transit Company at a time when the 
loss of its franchise was imminent with a possibility of being required 
to dispose of its property in liquidation, so that the purchase price may 
not necessarily represent the fair value of the property. Onthe other 
hand, the Company proposal for using original cost of the property 
ignores the fact that the property was acquired by the present owners 
at substantially less than the amount at which it was carried on the 
books of Capital Transit Company, irrespective of the various considera- 
tions that may have entered the minds of the contracting parties in 
arriving at the agreed purchase price. Moreover, the Company's claim 
that its liability for track removal and repaving in an amount in excess 
of $10,000,000 represented an assumed liability in addition to liabilities 
actually recorded on the books, gives no consideration to the probable 
future saving to be realized from track removal and repaving costs as 
an allowable deduction for income tax purposes. 

We are not bound by any particular method in arriving at a rate 
base. We do not believe that in this case either the purchase price or 
the original cost should be the dominant factor or the exclusive measure 
of value. This Commission has the dutyto decide what weight should be 
given to either standard of value. As long as the exercise of our dis- 
cretion remains within the bounds of reasonableness and the end result 
is just and reasonable, we are free to make our determination as the 
circumstances in this case may dictate. 

In the instant case we deem it appropriate to exercise the latitude 
which the law allows us in the determination of fair value. We have 


studied all of the evidence submitted on this question and have carefully 
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considered the opposing theories. In balancing the interest of both 

the customers and the investors we have carefully weighed in our de- 
liberations what seemed to us logical arguments supporting both posi- 
tions and have come to the conclusion that the adoption of either the 
original cost or the purchase price rate base would require us to ignore 
valid and cgunterbalancing arguments of equal merit. 

After weighing the applicable factors, with due consideration 
being given to the unusual facts and circumstances of this case, and 
after careful and impartial consideration of the evidence of record 
bearing on the matter of rate base determination, the Commission finds 
that for the purposes of this proceeding a rate base in the amount of 
$14,167 2378, obtained by giving equal weight to the purchase | price and 
the depreciated original cost, represents a fair and reasonable balancing 


of investor and customer interests and should be adopted. _ 
* * * * * 


[1] 
EXHIBIT NO. DCT-46 


fupuic UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


j Order No. 4631 


March 2, 1960 
IN THE MATTER OF ) 
Petition of D. C. TRANSIT SYSTEM, INC. ) 
For Change in Schedule of Rates. ) 
APPEARANCES 
x x * 3 ae 
Before Commissioners George E. C. Hayes, Chairman; Harold 
A. Kertz and A. C. Welling. 
* * * 
[4] 
Findings 
7. That the system rate base applicable to mass transportation op- 


P. U. C. No. 3628 
Formal Case No. 471 


erations, for the future test period, determined by giving equal weight to 
net original cost and to purchase price of the property is $16,016,810. 
* * * * * 
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EXHIBIT NO, DCT-46A 
[1] 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


March 31, 1960 
IN THE MATTER OF 


Petition of D.C. TRANSIT SYSTEM, INC. , P. U. C. No. 3628 
For Change in Schedule of Rates. Formal Case No. 471 


OPINION IN SUPPORT OF 
FINDINGS, CONCLUSIONS, AND ORDER 
PROMULAGATED MARCH 2, 1960 
(Order No. 4631) 

On March 2, 1960, the Commission promulgated Order No. 4631 
wherein it set forth its Findings and Conclusions. On the basis of said 
findings and conclusions the Commission ordered the Company to cancel 
the schedule of fares then in effect and to charge on and after 4:00 a.m., 
Sunday, March 6, 1960, the following rates of fare for transportation of 
passengers within the District of Columbia: 


Cash Fare - 25¢ 
Token Fare - 20¢, to be sold in units of 5 for $1.00 


School Fare - 16¢, with tickets to be sold in units of 10 for $1.00 
or 20 for $2.00 

In said Order No. 4631 the Commission stated that time did not 
permit the preparation and issuance of an opinion in the detail usually 
promulgated by the Commission in rate proceedings and that detailed 
reasons supporting the findings and conclusions therein made would be 
filed as promptly as possible after March 6, 1960. 

Pursuant thereto the Commission sets forth below the detailed 


reasons upon which its Findings, Conclusions, and Order were predicated. 


Utilization of Gross Operating Revenue Method of Rate Making 


The Company has contended in this proceeding that its rates should 
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be established under the gross operating revenue method. a/ In support 


of its contention the Company cites Section 4 of Public Law 757 5 84th 
Congress, 2d Session (70 Stat. 598), approved July 24, 1956 (hereinafter 
referred to as the "Franchise Act''). Section 4 provides as follows: 


1/ Although the Franchise Act speaks of a return on gross operating 
revenues, this is merely another way of referring to operating ratio. 


[2] | 

"It is hereby declared as a matter of legislative policy that in 
order to assure the Washington Metropolitan Area of an adequate 
transportation system operating as a private enterprise, the Cor- 
poration, in accordance with standards and rules prescribed by 
the Commission, should be afforded the opportunity of earning 
such return as to make the Corporation an attractive investment to 
private investors. As an incident thereto the Congress finds that 
the opportunity to earn a return of at least 6-1/2 per centum net 
after all taxes properly chargeable to transportation operations, 
including but not limited to income taxes, on either the system rate 
base or on gross operating revenues would not be unreasonable, 
and that the Commission should encourage and facilitate the shifting 
to such gross operating revenue base as promptly as possible and 
as conditions warrant; and if conditions warrant not later than 


oe 


August 15, 1958. * * *" (Emphasis supplied) 


This Commission in the past has employed the rate base method 
in fixing the rates to be charged by this Company and its predecessor, 
Capital Transit Company. The use of the gross operating revenue method 
of rate making in the District of Columbia was proposed for the first 
time under Public Law 757. Since the enactment of the Franchise Act 
the Company has repeatedly urged this Commission to adopt the gross 
operating revenue method. The Commission was requested by ‘the Com- 
pany to adopt the gross operating revenue method in the Company's 
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first rate proceeding filed on May 2, 1958. In that proceeding (Formal 
Case No. 460) the Commission in its "Findings of Fact and Conclusions” 
promulgated August 28, 1958, stated: 


The Company proposed that the determination in this pro- 
ceeding should be made under the operating ratio method whereby 
it would be afforded the opportunity of earning 6-1/2 per cent on 
gross operating revenues, even though rates were not requested 
in this proceeding to provide such a return. The testimony of both 
of the staff witnesses was to the effect that the adoption of the 
operating ratio method was directly related to the conversion re- 
quirement of Section 7 of the Franchise Act, and the related increase 
in the investment incident thereto. It was their opinion that the 
conversion program has not progressed to the point where conditions 
at this time warrant shifting to the operating ratio method. In this 
we concur, and accordingly find that present conditions do not 


warrant shifting to such gross operating base method." 


[3] 

On January 14, 1959, the Company by letter (Exhibit No. 3) re- 
quested a decision from the Commission as to when it would approve the 
adoption of the gross operating revenue method for the determination of 
the return to be earned by the Company. On January 27, 1959, the 
Commission replied (Exhibit No. 5) in part as follows: 


tm *& * Jt ig the considered view of the Commission that the 


major conditions to be met by the Company before a shifting to 


gross operating revenue method is warranted, would include com- 
pliance with the following: 


"(1) A conversion of street railway operations to bus opera- 
tions measured by abandonment of not less than 55 per cent of street 
railway track on the basis of mileage; or 


"(2) Completion of not less than 51 per cent of the conversion 
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program. as measured on the basis of new buses purchased (or 
committed to be purchased) to replace retired street cars; and 


(3) Adoption of a firm program of gradually replacing exist- 
ing buses which are more than 16 years of age. * * *" 


The Commuiiesion has been mindful of the legislative policy as 
enunciated by Congress in Section 4 of the Franchise Act that we should 


operating revgnue base "'as promptly as possible and as conditions 


encourage remotes a shifting from the system rate base to the gross 


warrant.'’ It is apparent from the very language of the Franchise Act 
that Congress intended for this Commission to adopt the gross operating 
revenue method, leaving to us the sole duty of determining the time when 
such adoption should take place. In other words, Congress has charted 
a course which this Commission can postpone for cause but cannot change. 
In light br the declaration of Congress, we are unable to reconcile 
the opposition of some of the parties in this proceeding to utilizing the 
gross operating revenue method of fixing rates. An intervenor's witness 
(Dr. Ezekiel Kimmer) testified that, although he had not read the Franchise 
Act, he opposed the theory of the gross operating revenue method i in rate 
proceedings, and that such method would not be "proper" or "warranted" 
at any time under any conditions even though he was aware ot the fact 
that for many years the Interstate Commerce Commission has. employed 
gross operating revenues in fixing motor bus rates. The same witness 
testified that the gross operating revenue method is nothing more than a 
cost plus method and therefore undesirable. The validity of this argument 
is open to gestion for, in the final analysis, every rate determination is 
nothing more than the sum of cost plus a reasonable profit. | 


[4] | 
The Commission does not feel that it is necessary in. this proceeding 
to discuss or to pass upon the merits of the gross operating revenue 


method of rate fixing. 2/ Suffice it to say, it is the opinion ot the 
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Commission that the Franchise Act explicitly prescribes the use of the 
gross operating revenue method as soon as possible and as conditions 
warrant, and, accordingly, this Commission has no recourse but to 
adopt such method if conditions warrant. The Franchise Act did not 
enumerate the conditions which would warrant the adoption of the gross 
operating revenue method. Our problem therefore has been to determine 
the intent of Congress as to just what conditions would warrant a shifting 
to the gross operating revenue method and to determine whether the 
Company has met those conditions. 

The Commission in its letter to the Company of January 27, 1959, 
laid down two conditions that should be met before a shifting to the gross 
operating revenue method would be warranted, namely: that the Company 
would have to (1) make substantial progress in converting street railway 
operations to bus operations, and (2) adopt a firm program of gradually 
replacing existing buses which are more than 16 years of age. 

With respect to the first condition, the Commission specified that 
conversion to bus operations would be deemed substantial if (a) not less 
than 55 per cent of the street railway track was abandoned, or (b) if not 
less than 51 per cent of the conversion program as measured on the basis 
of new buses purchased or committed to be purchased to replace retired 
street cars was completed. 

The evidence of record in this proceeding shows that before the 
close of the hearing the Company had successfully met both of the fore- 
going considerations relating to conversion. With respect to track 
abandonment, the record shows that by January 3, 1960, the Company 
had abandoned 61:1 per cent of street railway track on the basis of mileage 
(Exhibit No. 6), or 6.1 per cent more than required by the Commission. 


—_— 


2/ We are aware that the gross operating revenue method has been 
used by the Interstate Commerce Commission and by many state regula- 
tory commissions to regulate the motor carrier industry. These state 
commissions include California, Connecticut, Florida, Hawaii, Illinois, 
Indiana, Kentucky, Maine, Massachusetts, [ Cont'd on next page. | 
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Wisconsin. We are also aware of the fact that the ordinary "rate base- 
rate of return” approach to allowable earnings is not as reliable a gauge 
in the case of a transit company as it is in the case of electric, gas, and 
telephone utilities, for the reason that the revenues and expenses of 
transit companies are both relatively high as measured against their 
plant accounts. 


[5] 


With respect to new buses purchased to replace retired street cars, the 


record shows that 100 new buses were delivered in the fall of 1958, that 
75 new buses were delivered in the fall of 1959, that 25 new buses were 
scheduled for delivery before the end of 1959, 3 and that 100 new buses 
were scheduled for delivery in the spring of 1960. 4/ The first two 
deliveries, aggregating 175 buses, constituted 55.5 per cent of the buses 
required to replace street cars, or 4.5 per cent more than required by the 
Commission. With the delivery of the next 25 buses, the ageregate of 
200 buses constituted 63.5 per cent, or 12.5 per cent more than required 
by the Commission. With the delivery of the next 100 buses, the aggregate 
of 300 buses will constitute 95.% per cent, or 44.2 per cent more than 
required by the Commission. On the basis of the foregoing the Commis- 
sion finds that the Company has complied with the condition. relating to 
the conversion of street railway operations to bus operations. : 

With respect to the second condition, that the Company adopt a 
firm program of gradually replacing existing buses which are more than 
16 years of age, the record discloses that in addition to the 100 buses 
presently on order for delivery in the spring of 1960 the Company during 
the course of the hearings, through its witness Flanagan committed itself 
to a firm program of purchasing 100 buses in 1961 and 100 buses in 1962. 
Staff witness Falk questioned the adequacy of the Company's replacement 
program and pointed out that at the end of 1962 when the conversion 
program is scheduled for completion there will still be 175 buses more 
than 20 years of age. He testified that the replacement program to which 


the Company is now committed was inadequate and recommended that the 
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Commission that the Franchise Act explicitly prescribes the use of the 
gross operating revenue method as soon as possible and as conditions 
warrant, and, accordingly, this Commission has no recourse but to 
adopt such method if conditions warrant. The Franchise Act did not 
enumerate the conditions which would warrant the adoption of the gross 
operating revenue method. Our problem therefore has been to determine 
the intent of Congress as to just what conditions would warrant a shifting 
to the gross operating revenue method and to determine whether the 
Company has met those conditions. 

The Commission in its letter to the Company of January 27, 1959, 
laid down two conditions that should be met before a shifting to the gross 
operating revenue method would be warranted, namely: that the Company 
would have to (1) make substantial progress in converting street railway 
operations to bus operations, and (2) adopt a firm program of gradually 
replacing existing buses which are more than 16 years of age. 

With respect to the first condition, the Commission specified that 
conversion to bus operations would be deemed substantial if (a) not less 
than 55 per cent of the street railway track was abandoned, or (b) if not 
less than 51 per cent of the conversion program as measured on the basis 
of new buses purchased or committed to be purchased to replace retired 
street cars was completed. 

The evidence of record in this proceeding shows that before the 
close of the hearing the Company had successfully met both of the fore- 
going considerations relating to conversion. With respect to track 
abandonment, the record shows that by January 3, 1960, the Company 
had abandoned 61.1 per cent of street railway track on the basis of mileage 
(Exhibit No. 6), or 6.1 per cent more than required by the Commission. 


2/ We are aware that the gross operating revenue method has been 
used by the Interstate Commerce Commission and by many state regula- 
tory commissions to regulate the motor carrier industry. These state 
commissions include California, Connecticut, Florida, Hawaii, Illinois, 
Indiana, Kentucky, Maine, Massachusetts, [ Cont'd on next page. ] 
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[ Cont'd from proceeding page] Michigan, Utah, Washington, an 
Wisconsin. We are also aware of the fact that the ordinary “rate base- 
rate of return" approach to allowable earnings is not as reliable a gauge 
in the case of a transit company as it is in the case of electric, gas, and 
telephone utilities, for the reason that the revenues and expenses of 
transit companies are both relatively high as measured against their 
plant accounts. 


[5] 


With respect to new buses purchased to replace retired street cars, the 


record shows that 100 new buses were delivered in the fall of 1958, that 
75 new buses were delivered in the fall of 1959, that 25 new buses were 
scheduled for delivery before the end of 1959, 3/ and that 100 new buses 
were scheduled for delivery in the spring of 1960. 4/ The first two 
deliveries. aggregating 175 buses, constituted 55.5 per cent of the buses 
required to replace street cars, or 4.5 per cent more than required by the 
Commission. With the delivery of the next 25 buses, the aggregate of 
200 buses constituted 63.5 per cent, or 12.5 per cent more than required 
by the Commission. With the delivery of the next 100 buses, the aggregate 
of 300 buses will constitute 95.2 per cent, or 44.2 per cent more than 
required by the Commission. On the basis of the foregoing the Commis- 
sion finds that the Company has complied with the condition. relating to 
the conversion of street railway operations to bus operations. | 

With respect to the second condition, that the Company adopt a 
firm program of gradually replacing existing buses which are more than 
16 years of age, the record discloses that in addition to the 100 buses 
presently on order for delivery in the spring of 1960 the Company during 
the course of the hearings, through its witness Flanagan committed itself 
to a firm program of purchasing 100 buses in 1961 and 100 buses in 1962. 
Staff witness Falk questioned the adequacy of the Company's replacement 
program and pointed out that at the end of 1962 when the conversion 
program is scheduled for completion there will still be 175 buses more 
than 20 years of age. He testified that the replacement program to which 
the Company is now committed was inadequate and recommended that the 
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Commission that the Franchise Act explicitly prescribes the use of the 
gross operating revenue method as soon as possible and as conditions 
warrant, and, accordingly, this Commission has no recourse but to 
adopt such method if conditions warrant. The Franchise Act did not 
enumerate the conditions which would warrant the adoption of the gross 
operating revenue method. Our problem therefore has been to determine 
the intent of Congress as to just what conditions would warrant a shifting 
to the gross operating revenue method and to determine whether the 
Company has met those conditions. 

The Commission in its letter to the Company of January 27, 1959, 
laid down two conditions that should be met before a shifting to the gross 
operating revenue method would be warranted, namely: that the Company 
would have to (1) make substantial progress in converting street railway 
operations to bus operations, and (2) adopt a firm program of gradually 
replacing existing buses which are more than 16 years of age. 

With respect to the first condition, the Commission specified that 
conversion to bus operations would be deemed substantial if (a) not less 
than 55 per cent of the street railway track was abandoned, or (b) if not 
less than 51 per cent of the conversion program as measured on the basis 
of new buses purchased or committed to be purchased to replace retired 
street cars was completed. 

The evidence of record in this proceeding shows that before the 
close of the hearing the Company had successfully met both of the fore- 
going considerations relating to conver sion. With respect to track 
abandonment, the record shows that by January 3, 1960, the Company 
had abandoned 61:1 per cent of street railway track on the basis of mileage 
(Exhibit No. 6), or 6.1 per cent more than required by the Commission. 


EE 


2/ We are aware that the gross operating revenue method has been 
used by the Interstate Commerce Commission and by many state regula- 
tory commissions to regulate the motor carrier industry. These state 
commissions include California, Connecticut, Florida, Hawaii, Illinois, 
Indiana, Kentucky, Maine, Massachusetts, [ Cont'd on next page. | 
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[ Cont'd from proceeding page] Michigan, Utah, Washington, and 
Wisconsin. We are also aware of the fact that the ordinary "rate base- 
rate of return" approach to allowable earnings is not as reliable a gauge 
in the case of a transit company as it is in the case of electric, gas, and 
telephone utilities, for the reason that the revenues and expenses of 
transit companies are both relatively high as measured against their 
plant accounts. 


‘ 
[5] | 


With respect to new buses purchased to replace retired street cars, the 
record shows that 100 new buses were delivered in the fall of 1958, that 
75 new buses were delivered in the fall of 1959, that 25 new buses were 
scheduled for gelivery before the end of 1959, 3/ rps that 100 new buses 
were scheduled for delivery in the spring of 1960. — The first two 
deliveries. aggregating 175 buses, constituted 55.5 per cent of the buses 
required to replace street cars, or 4.5 per cent more than required by the 
Commission. With the delivery of the next 25 buses, the aggregate of 
200 buses constituted 63.5 per cent, or 12.5 per cent more than required 
by the Commission. With the delivery of the next 100 buses, the aggregate 
of 300 buses will constitute 95.2 per cent, or 44.2 per cent more than 
required by the Commission. On the basis of the foregoing the Commis- 
sion finds that the Company has complied with the condition relating to 
the conversion of street railway operations to bus operations. 

With respect to the second condition, that the Company adopt a 
firm program of gradually replacing existing buses which are more than 
16 years of age, the record discloses that in addition to the 100 buses 
presently on order for delivery in the spring of 1960 the Company during 
the course of the hearings, through its witness Flanagan committed itself 
to a firm program of purchasing 100 buses in 1961 and 100 buses in 1962. 
Staff witness Falk questioned the adequacy of the Company's replacement 
program and pointed out that at the end of 1962 when the conversion 
program is scheduled for completion there will still be 175 buses more 
than 20 years of age. He testified that the replacement program to which 


the Company is now committed was inadequate and recommended that the 


‘ 
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Company be required to commit itself to purchase 125 buses in each of 
the years 1961, 1962, and 1963. 

We agree with the staff that a more extensive replacement program 
than that proposed by the Company would be desirable, both from the 
standpoint of benefit to the riding public in comfort and service and to 
the Company in economy and efficiency of operation, but we believe it 
would be unwise to require the Company to commit itself at this time to 
making heavy capital outlays for a period in the future when operating 
revenues and expenses cannot be forecast with any reasonable accuracy. 
We believe that the sounder course to follow is to adopt a replacement 
program which the Company can meet financially and which has a reason- 
able assurance of being successfully attained. The Commission will 
adopt a policy of making a continuous study of the need for replacing 
over-age buses and, as well, of the financial ability of the Company to 
satisfy such need. If, in the future, the need for new buses becomes 


more acute than at present the Commission will initiate appropriate 


3/ The Commission is advised that this group of 25 buses was placed 
in service on January 3, 1960. 


4/ The Commission is advised that this group of 100 buses will be 
placed in service during March 1960. 


[6] 

action to require the Company to step up its replacement program. More- 
over, we cannot foresee the possible effect on the Company of legislation 
pending in the Congress to create a temporary National Capital Transpor- 
tation Agency and to authorize creation of a National Capital Transporta- 
tion Corporation. Until present plans to develop a unified and integrated 
system of transportation for the National Capital Region progress to the 
point when the impact of such plans on private transit can be evaluated, 
we believe it desirable to adopt a moderate policy in the area of bus re- 


placement. On the basis of the foregoing the Commission finds that the 
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Company has substantially complied with the condition that it adopt a 


firm program of gradually replacing existing buses which are more than 
16 years of age. | 

After giving careful study to the provisions of the Franchise Act, 
and after caref"l consideration of the evidence of record bearing on the 
issue of whether the gross operating revenue method should now be adopt- 
ed in fixing the rates of the Company, the Commission finds that the 
Company has complied substantially with the intent of the Franchise Act 
and with the conditions heretofore indicated by the Commission as war- 
ranting the utilization of the gross operating revenue method for rate 
making purposes in keeping with the legislative policy declared in Sec- 
tion 4 of the Franchise Act, and concludes that the gross operating rev- 
enue method should be utilized to fix rates in this proceeding. : 

The Company has contended that adequacy of earnings should be 
measured entirely on the basis of gross operating revenues. Although 
we have concluded that the gross operating revenue method should be 
utilized to fix rates in this proceeding, we do not agree with the contention 
that the gross operating revenue method should be the sole determinant 
of the reasonableness of rates. The gross operating revenue method 
and the "ratd base-rate of return" method are both valuable indices of 
the reasonableness of the earnings of a transit company. We have long 
recognized that the theory employed in determining the amount of revenue 
required by a transit company is immaterial so long as the end result -- 
the amount allowed -- is adequate to enable the Company to meet its 
interest requirements, to pay reasonable dividends, to permit retention 
of a reasonable proportion of earnings in the business, to provide a 
margin for unforeseen contingencies, and to attract the necessary capi- 
tal to meet its future capital requirements. In utilizing the gross opera- 
ting revenue method we fully recognize the need for checking the reason- 
ableness of the return earned under that method. All of the witnesses on 
this subject agreed that there is no formula for determining what con- 


stitutes a fair return on gross operating revenue. and that such return 
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must, of necessity, be the result of Commission judgment in relation- 


ship to the facts surrounding a particular situation. Where judgment 


must be used, it is desirable to apply checks thereon if proper and related 


checks are available. The witness Roberts for the staff of the Commis- 
sion testified that due regard should be given to the rate of return that 
would be earned on the rate base as a check on the reasonableness of the 


[7] 
rate of return computed under the gross operating revenue method. The 
Commission notes that other jurisdictions have pointed out the desirability 
of utilizing the rate of return on rate base as a check on the reasonable- 
ness of the rate of return computed under the gross operating revenue 
method. Where a rate base is available, as in the case here, sucha 
check can be readily made, thereby furnishing an appropriate means of 
measuring the reasonableness of the rate of return computed under the 
gross operating revenue method. On the basis of the foregoing, the Com- 
mission finds that the "rate base-rate of return" method of fixing rates 
affords a sound basis for testing the reasonableness of the rate of return 
computed under the gross operating revenue method of fixing rates, and 
concludes that the "rate base-rate of return” method should be employed 
in this proceeding to test the reasonableness of the rate of return com- 
puted under the gross operating revenue method. Accordingly, we deem 


it necessary in this proceeding to make a rate base determination. 


ae * * * * 


[14] 
Ed x * * * 

Briefly, the credit for amortization of acquisition adjustment in 
the amount of $1, 033, 904 is the annual write-off of the total amount of 
$10, 339,041, which is the excess of depreciated original cost of road 
and equipment acquired by D. C. Transit System, Inc. from Capital 
Transit Company over that portion of the purchase price assignable to 
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road and equipment. The record shows that the amortization of this 
excess over a ten-year period was adopted in lieu of distributing the 
purchase price of the property over all of the items of property acquired. 
That is to say, the property is recorded on the books of D. C. Transit 
System, Inc. ¢t original cost to Capital Transit Company, in accordance 
with the provisions of the Uniform System of Accounts, and depreciation 
is accrued on the basis of original cost, with an offsetting credit for 
amortization et the acquisition adjustment to effectively reduce the pro- 
vision for depreciation to the basis of depreciation of the purchase price 
of the property. We approved this procedure in the 1958 rate proceeding 
and in prior motor vehicle fuel tax determinations and find no reason for 


changing that position for purposes of this proceeding. 


*x * * * 


[16] 

As shown by Company Exhibit No. 10-A, the estimated net unde- 
preciated cost of rail facilities as of December 31, 1959, amounts to 
$5,121,644, and it was proposed by the Company witness that this amount 
be fully recovered over the remaining 43.5 months of the conversion per- 
iod from January 1, 1960 through August 15, 1963. This would require 
a monthly provision of $117, 738.94 instead of the present provision of 
$67,891.25 under rates prescribed by this Commission, an increase of 
$49, 847.69 per month or $598, 172 on an annual basis. 

The staff witness agreed with the Company estimate of net unde- 
preciated cost as of December 31, 1959, in the amount of $5, 121, 644, 
and that the Company is entitled to recover this amount over some future 
period. It was his position, however, that to make provision for re- 
covery of the entire amount over the remaining 43.5 months of the con- 
version period would place too heavy a burden on the customers during 
this period. It was his proposal that we now make provision only for that 


portion of = undepreciated cost that is associated with the track facili- 


ties abandonéd on January 3, 1960. Using a factcr of 49.40% based on 
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the relation of the single track footage of rail facilities abandoned on 
January 3, 1960, to total track footage prior to that date, the undepre- 
ciated cost on these facilities would amount to $2,530,092. On this basis, 
additional provision of $295,500 per annum would be required over and 
above the provision presently being made on total rail facilities as of 
December 31, 1959. His estimate of depreciation for the future annual 
period in the amount of $2, 691, 015 reflects this additional provision of 
$295,500, instead of the Company proposal of $598,172. 

With respect 'to the undepreciated cost related to the remaining 
track facilities, it was the recommendation of the staff witness that pro- 
visions should be made for recovering these costs in the light of conditions 
existing at the time these facilities are actually abandoned. He directed 
attention to the fact that the depreciation study used as a basis for deter- 
mining the estimated undepreciated cost of rail facilities as of December 
31, 1959, was completed in the early part of 1953, and that it is quite 
possible that a current study might result in a somewhat different 
determination of the amount of unrecovered depreciation assignable to 
these track facilities. The record also shows that under the group method 
of depreciation provided for in our Order No. 4001, approximately 
$1, 200,000 of depreciation over and above original cost has been ‘accrued 
on buses that have exceeded their estimated normal service life of 14 
years. The staff witness proposed that any excess accruals applicable 
to over-age buses might well be applied as a partial offset to any unre- 
covered depreciation related to rail facilities that might be disclosed by 
a depreciation study. 


* 


[21] 


* a” *x * * 


The Company witness presented no evidence to develop a net 
investment rate base for purposes of this proceeding, it being his position 
that rates should be established solely on the basis of gross operating 
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revenues. He did state that if an investment rate base is adopted, it 
should be based on the depreciated original cost of property to comply 
with promises made to the Company by Congress and the D. C. -Commis- 
sioners at the time of granting D. C. Transit its franchise. In 


[22] 

our Order No. 4480 in the 1958 rate proceeding, we fully discussed this 
matter and stated tha we found no evidence of record to support the 
Company contention. No evidence has been presented in this proceeding 


to change our views on this matter. 


* * * 


[23] 
*x * * * * 

In support of his recommended rate base ot $16, 016, 816, the staff 
witness testified that he had proposed averaging the investment based on 
original cost and the investment based on purchase price to conform with 
procedure adopted by this Commission in the 1958 transit rate proceeding, 
as well as in three determinations of the Company's liability for motor 
vehicle fuel taxes under the requirements of Section 9(c) of the franchise. 
On Page 5 of our findings and conclusions accompanying Order No. 4480, 
dated August 28, 1958, we set forth our reasons for adopting such arate 
base. 

Stated briefly, we there concluded that neither the net Sas cost 
nor the purchase price should be considered as the dominant factor nor 
the exclusive measure of value of the Company's property for rate- making 
purposes. We recognized that the purchase price rate base gives no 
consideration to the effect, if any, on the purchase price of the assumed 
liability for track removal and repaving, nor to the fact that the sale was 
made by Capital Transit Company at a time when the loss of its franchise 
was imminent with the possibility of being required to dispose of its 
property in liquidation. On the other hand, a rate base giving considera- 


tion only to original cost ofthe property would ignore the fact | 
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that the property was acquired by the present owners at substantially 
less than the amount at which it was carried on the books of Capital 


Transit Company, irrespective of the considerations that may have 


entered the minds of the contracting parties in arriving at the agreed 
purchase price. 

We accordingly concluded that a proper balancing of the interests 
of both the customers and the investors required us to exercise the 
latitude which the law allows us in the determination of fair value, and 
that a rate base giving equal weight to original cost and to purchase price 
would be fair and reasonable. We find nothing in our consideration of the 
record in this proceeding to justify a different conclusion at this time. 

We have heretofore found that conditions presently warrant chang- 
ing over to the gross operating revenue base for purposes of this proceed- 
ing, and that the "rate base-rate of return" method should be employed 
to test the reasonableness of the return computed under the gross operating 
revenue method. Accordingly, we find that a rate base in the amount of 
$16, 016,810 is a proper rate base applicable to mass transportation 
operations for the twelve months ending December 30, 1960, and we 
conclude that it affords a sound basis for testing the reasonableness of 


a return computed under the gross operating revenue method. 


* * * *” * 


[29] 


* * * 


Determination of Fair Return 


For the first time the Commission is confronted with the problem 
of determining a fair return under the gross operating revenue method, 
commonly referred to as the operating ratio method. A measure of what 


constitutes such a fair return was expressed by staff witness Edward A. 
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Roberts in the following language "' ---- out of every dollar taken in by a 


bus company there should be a few pennies left over, after paying operat- 
ing expenses and taxes, with which the Company can pay the interest on 
its indebtedness, dividends to its stockholders and add something to its 
surplus account." The record shows that many regulatory commissions 
have utilized the operating ratio method with varying results. ‘For example, 
a study by the American Transit Association of 80 decisions shows a 
wide range of operating ratios from a maximum of 99.8% to a minimum 
of 87.4%, after taxes. On this point Roberts testified that peat there is 
no formula or method of computing how many pennies out of each dollar 
of revenue should be left over after paying expenses. It seems to be a 
matter of the exercise of the rate-making authority's best judgment in the 
light of the facts in the particular case being considered." 

In support of his testimony he referred to a 1952 report by a 
special committee of the National Association of Railroad and Utilities 
Commissioners which stated, in part, that ''--- the level of the operating 


ratio should be determined with due regard to the conditions prevailing 


in each case." 

Witness Falk testified that a fair return should provide sufficient 
income, over and above all expenses, to meet interest requirements on 
debt capital, allow the payment of reasonable dividends, and, in addition, 
permit the retention of some portion of earnings in surplus. It is our 
opinion that a return which meets these standards is the fair return which 
we are required to provide. : 

As shown by Exhibit No. 39, the net operating income from all 
operations for the twelve months ending December 31, 1960, at present 
fares, would amount to $586,192, and after excluding the loss on limousine 
operations and on charter and sighteeing operations, the earnings from 
mass transportation operations would be $660, 146. We find that net 
operating income of this amount will provide the Company with a return 
of 2.47% on gross operating revenues of $26, 708.665, anda return of 
4.12% on the rate base of $16, 016, 810. | 
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Witness Falk testified that interest charges during 1960 would be 
approximately $317, 000 and if dividends are maintained at the current 
level another $500, 600 will be required. It was Falk's opinion that with- 
out some increase in rates the requirements of a fair return will not be 
met. In our opinion a return equivalent to 2.47% on gross operating 
or 4.12% on rate base is below the range of a fair and reasonable return. 
Accordingly, we conclude that the Company is entitled to some increase 
in rates. 

The District of Columbia fare structure proposed by the staff, 
together with a comparable increase in fares for the Company's other 
classes of service, would produce additional net earnings estimated at 
$483, 103 during the twelve months ending December 31, 1960, as shown 
on Exhibit No. 40. . These additional earnings, when added to the earnings 
from mass transportation operations at present fares of $669, 146, result 
in net operating income under the proposed fare structure of $1, 143, 249; 
equivalent to a return of 4.10% on adjusted gross operating revenue of 
$27, 872.478 and a return of 7.14% on the rate base of $16,016,810. In 
the opinion of the staff witness, net operating income at this level would 
constitute a fair return. Under the standards which we have heretofore 
adopted we conclude that a return of $1,143, 249 falls within the range of 
what we consider to be a fair return. 

With earnings at this level, after payment of interest on debt in 
the estimated amount of $317,000, approximately $800, 000 would remain 


available for return on equity capital. This would be a return of approxi - 


mately 25% on the equity capital recorded on the books as of September 30, 
1959, and 30% on equity capital if adjustment, as directed by the Com- 
mission, is made to reduce surplus by $481, 212 in connection with the 


sale of the Company's southwest shop and carhouse property. This 
adjustment is presently subject to litigation in the courts. Witness 
Falk testified that such a return on equity capital would fall within the 
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range of a reasonable return when consideration is given to the relatively 
low percentage of equity capital invested in the business and to the element 
of risk inherent in any investment in the transit industry. With this the : 
Commission agrees. 

A witness for the intervenors, Dr. Ezekiel Limmer, presented a 
study of the cost of capital toD. C. Transit based primarily on an 
examination of earnings-price ratios of a number of other transit com- 
panies. The only apparent common basis for comparison between his 
selected group of companies and D. C. Transit is that they all have 
operating revenues in excess of $10, 000, 000 per annum. The wide range 
of earnings-price ratios for the different companies, as well as from 


year to year for the same company, is clearly apparent from an examina- 


tion of his Exhibit No. 43. Based on his study, Dr. Limmer computes 
the fair return on equity capital for D. C. Transit to be 12. 55% after 


making allowance for financing costs. 


[31] 

This Commission and many other regulatory bodies rely ito a large 
extent upon earnings-price ratios and dividend-price ratios asa guide 
to the reasonable allowance to be made for return on equity capital in 
arriving at a fair rate of return for gas and electric companies. Such 
procedure is appropriate for those types of utilities by reason of their 
general stability of earnings and dividends, their relative uniformity in 
capitalization ratios and their large investments in plant per dollar of 
revenue. This is not the case, however, with respect to transit com- 
panies in general. The Commission, in its Order No. 4052 in the 1953 
rate proceeding involving Capital Transit Company, found that the cost 
of capital method was inappropriate in determining a proper rate of 
return for a tvansit company. We find nothing in this record to support 
a different conclusion. 

It is apparent from the record that Dr. Limmer would make no 


allowance over and above bare cost of :apital, a requirement which this 
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Commission and other regulatory bodies have consistently held is 
necessary in any determination of fair rate of return. Based on his 
study, he testified that a return of $652, 781 would be sufficient to meet 
the Company's needs for cost of debt capital and provide a fair return on 
equity capital. From what we have heretofore stated, it can readily be 
seen that a return at this level would not cover interest on debt and 
dividends at their present level. We find that such a return is less than 
reasonable. 

In view of the foregoing, we give little weight to the testimony of 
Dr. Limmer on the fair return to which the Company is entitled. 

The initial fare structure proposed by the Company was estimated 
by the staff witness to produce net earnings of $1,617,679, which equates 
to a return of 5.58% on gross operating revenues of $29,015, 408 and a 
return of 16.10% on rate base of $16,016,810. With this amount of 
earnings, after interest requirements of approximately $317,000, there 
would be available for return on equity capital approximately $1, 300, 000, 
or a return on equity of from 41% to 49%, which in the opinion of staff 


witness Falk would be unreasonably high. With this the Commission 


agrees. 

For the Company, witness Curtin testified that, in his opinion, an 
operating ratio of 93.5% after taxes was necessary to produce a reason- 
able return. He based his opinion largely upon a selected list of decisions 
which were found to be from seven to ten years old. We note that Curtin 
cited in his list a 1949 finding of the Utah Commission that an operating 
ratio of 93.3%, after taxes, was reasonable, but he did not list a 1959 
finding by that same Commission where a ratio of 95.8% for the same 
company was found to be reasonable. 

Witness Curtin made certain comparisons of the operating ratio of 
D. C. Transit with those of other major utilities operating inthe District 
of Columbia. Such comparisons may be interesting, but it is our opinion 
that they fail to shed any light on what constitutes a fair return for D. C. 
Transit under the operating ratio theory. 
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It appears that Curtin made no specific study as to the requirements 
of a fair return for D. C. Transit, separate and apart from the general 
approach he uses for the transit industry as a whole. From his testimony 
it is clear that he feels any transit company is entitled to an operating 
ratio of at least 93.5%, after taxes. With this we cannot agree. 

No single rate of return is universally applicable to, or appropriate 
for, all transit companies. A fair rate of return varies with the conditions 
and opportunities of a particular company as they exist at the time of a 
determination. There is no established legal precedent nor any economic 
formula sufficiently authoritative to be univerally applied in a determina- 
tion of a proper rate of return. What constitutes a reasonable return is 
a question of fact, the solution of which calls for the exercise of sound 
judgment and common sense. Our problem here is the specific task of 
determining a fair return for D. C. Transit, and while the average of 
ratios allowed in other jurisdictions may give some clue as to the relative 
position of this Company, it does not, in our opinion, ne cescary consti- 
tute a fair measure of the needs of this Company. 

The fairness of a return is to be tested not alone with reference to 
the investors, but also to the consumers who are entitled to good service 
at reasonable rates. We fully recognize that a return too low to previde 
adequate and efficient transportation service can be as detrimental to the 
public interests as one that places an excessive burden on the public. 

Based on all of the foregoing, the Commission concludes that net 
operating income of $1, 143, 249 for the twelve months ending December 31, 
1960, resulting from a District of Columbia fare structure consisting 
of a 25 cent cash fare, tokens at 5 for $1.00, and a 10 cent school fare, 
together with a comparable increase in fares from the Company's other 
mass transportation operations will provide the Company with a fair rate 
of return as measured on either the gross operating revenue method or 


the "rate base-rate of return" method of rate making. Such a return will 
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enable the Company to meet its interest requirements, to pay reasonable 
dividends, to permit retention of a reasonable proportion of earnings 

in the business, to provide a margin for unforeseen contingencies, and 
should enable the Company to attract the necessary capital to meet its 


future capital requirements. 


* * 


EXHIBIT NO. DCT-47 


[1] 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
Order No. 4735 


January 18, 1961 
IN THE MATTER OF 


Petition of D. C. TRANSIT SYSTEM, INC. 
For Change in Schedule of Rates. 


APPEARANCES [ Omitted] 
* * 


P. U. C. No. 3640 
Formal Case No. 474 


) 
) 
) 
) 


* * * 


Before Commissioners George E. C. Hayes, Chairman; Harold A. 
Kertz, Vice Chairman; and Brigadier General F. J. Clarke. 


FINDINGS, CONCLUSIONS, AND ORDER 


etch hte Rt tn tanta Saal Ra ata Se) 


* * * 


[24] 

We have heretofore found in this case, as in the prior case, that 
the "rate base-rate of return” method should be employed to test the 
reasonableness of the rate of return computed under the gross operating 
revenue method and that it is desireable to make a rate base determination. 
The Company did not attempt to develop a net investment rate base in this 
proceeding. The staff of the Commission, however, computed a weighted 
rate base for the twelve months ending February 28, 1961 (Exhibit No. 54), 
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using the same approach as in the prior proceeding with one minor excep- 
tion. As hereinbefore explained, staff witness McLean in this proceeding 
did not allocate any portion of the amortization of the acquisition adjust- 
ment to limousine or charter and sightseeing operations on the theory 
that such operations did not give rise to the creation of the acquisition 
adjustment. In computing the rate base, he did not allocate any of the 
current balance in the acquisition adjustment account to the investment 
in limousine or charter and sightseeing operations. Asa result the 
purchase price rate base shown on Exhibit No. 54 is slightly less in 
amount than it would be if a portion of the acquisition adjustment were 
allocated to limousine or charter and sightseeing. Accordingly, the 
weighted rate base computed to be $16, 821, 310 is slightly less than it 
would be if the prior approach had been followed. The difference is de 
minimus in that it will not result in modifying the rate of return found 
thereon by any amount which might be considered significant. As in the 
past, the rate base proffered by the staff gives equal weight to original 
cost and purchase price. Net operating income of $1, 398, 800 applicable 
to mass transportation operations for the twelve months ending February 
28, 1961, produces a rate of return of 8.31% when related to the weighted 
rate base of $16,821,310. The Commission considers that this affords 
a check on the reasonableness of the rate of return computed on the gross 


operating revenue method. 


* * 


[26] 


** * * 


Determination of Fair Return 


For the second time the Commission is confronted with the problem 


of determining a fair return under the gross operating revenue method, 
commonly referred to as the operating ratio method. A measure of what 
constitutes such a fair return was expressed by staff witness McLean 
in the following language: | 
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"A proper return, regardless of the percentage it equates to, on 
either gross operating revenue or rate base, must be of sufficient 


amount to provide, after payment of all reasonable and allowable 


operating expenses, including depreciation and taxes, for the pay- 
ment of interest on securities funding property used in public ser- 
vice, plus a reasonable dividend to the equity investors, plus an 


increment to surplus for contingencies and other factors." 


The record shows that many regulatory Commissions have used the 
gross operating revenue method with varying results. For example, a 
study by the American Transportation Association of 41 decisions shows 
a range of operating ratios from a maximum of 97.9 per cent toa 
minimum of 92 per cent, after taxes. While these ratios indicate realisti- 
cally what per cent of operating revenue a transit company can hope to 
retain as earnings, the Commission well recognizes that the operating 
ratio to be determined in this proceeding cannot be determined by what 
other Commissions have done with respect to other companies, but must 
be determined with due regard to the facts and conditions prevailing in 
this case. No single rate of return is or can be universally applicable 
to or appropriate for all transit companies. A fair rate of return varies 
with the conditions and opportunities or a particular company as they 
exist at the time of a determination. In Formal Case No. 471 this Com- 


mission stated: 


There is no established legal precedent nor any economic formula 
sufficiently authoritative to be universally applied in a determination 
of a proper rate of return. What constitutes a reasonable return is 
a question of fact, the solution of which calls for the exercise of 
sound judgment and common sense. Our problem here is the specific 
task of determining a fair return for D. C. Transit, and while the 
average of ratios allowed in other jurisdictions may give some clue 
as to the relative position in this Company, it does not, in our 
opinion, necessarily constitute a fair measure of the needs of this 
Company." 
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[27] 
The Commission also agrees with staff witness McLean that a fair 


return should provide sufficient income, over and above all allowable 
expenses, to meet interest requirements on debt capital, allow the pay- 
ment of reasonable dividends, and, in addition, permit the retention of 
some portion of earnings for surplus. It is our opinion that a return which 
meets these standards is the fair return which we are required to provide 
regardless of the percentage it equates to, whether it be computed on 

the gross operating revenue or onthe system rate base method. We have 
long recognized that the rate of return itself is not significant so long as 
the end result -- the amount of earnings -- is adequate to meet the above 
standards. 

As shown by Exhibit No. 47, the adjusted net income from all opera- 
tions for the 12 months ending February 28, 1961, at present fares, would 
amount to $1, 267,835, and after excluding the loss on limousine operations 
and on charter and sightseeing operations that net earnings from mass 
transportation operations would be $1, 398,800. We have heretofore 
found that net operating income in this amount will provide the Company 
with a return of 4.92 per cent on gross operating revenue of $28, 412,526, 
and a return of 8.31 per cent on the rate base of $16, 821, 310. 

Staff witness McLean testified that interest charges for the twelve 
months ending February 28, 1961, would be approximately $361, 172, 
leaving available $1,037,628 for return on equity capital of $3, 300, 025. 

In the opinion of the Commission such a return on equity capital cannot 
be considered unreasonable when consideration is given to the relatively 
low percentage of equity capital invested in the business and to the un- 
usually high risk inherent in any investment in the transit industry, We 


do not believe that a fair return can be measured in this case by a return 


on equity capital. 
The testimony of intervenors' witness Stromberg on the cost of 
capital toD. C. Transit was based primarily on earnings-price ratios. 
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He presented a five-page exhibit (No. 30) showing the per share earnings 
of twelve large transit companies for the years 1950 through 1959 and for 
the six months ending June 30, 1960. The over-all average earnings- 
price ratio for the twelve companies studied, as computed by the witness, 
was 12.4%. The range was from a low of 1.0% to a high of 33.8% with all 
minus percentages omitted. The exhibit shows earnings-price ratios for 
D. C. Transit for 1959 of 8.4% and for the six months ending June 30, 
1960 of 9.9%. For Capital Transit Co. from 1950 to 1954 it shows ratios 
decreasing from 12.0% to 5.4%. 

Using 12 per'cent as a starting point, which witness Stromberg con- 
sidered a fair figure to be derived from the ratios given for the twelve 
companies studied, he concluded that 13 per cent would be a fair return 
on equity for D. C. Transit. Although he testified that he arrived at the 


figure of 13 per cent as being a fair return forD. C. Transit by applying 


it to book equity, the witness admitted under 


[28] 
cross-examination that all the ratios shown on his Exhibit No. 30 for the 
twelve companies studied were based on the market price of stock and not 
on book equity. 

The wide range of earnings-price ratios for the different companies 
and the difference from year to year for a single company as shown on 
Exhibit No. 30, illustrates the result of the many factors that are reflected 
in the market price of capital. 

This Commission and many other regulatory bodies rely to a large 
extent upon earnings-price ratios and dividend-price ratios as a guide 
to the reasonable allowance to be made for return on equity capital in 
arriving at a fair rate of return for gas, telephone, and electric companies. 
Such procedure is appropriate for those types of utilities by reason of their 
general stability of earnings and dividends, their relative uniformity in 
capitalization ratios and their large investment in plant per dollar of 
revenue. This is not the case, however, with respect to transit companies 
in general. The record shows and the Commission is well aware that 
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urban transit companies for many years have not financed by issuing 
stock. Moreover, in previous rate proceedings involving Capital Transit 
Company and D. C. Transit System, Inc. this Commission has found that 
the cost of capital method was inappropriate in determining a proper rate 
of return for these companies. 

In view of the foregoing, after careful consideration, we: give little 
weight to the testimony of witness Stromberg onthe fair return to which 
this Company is entitled. 

The fare structure proposed by the Company was eeeared by its 
witness Peterman to produce net earnings of $1, 636, 386 for the twelve 
months ending October 31, 1961, which equates to a return of 5.36 per 
cent on gross operating revenues of $30,538,652. On this amount of earn- 
ings, after interest requirements of $361,172, there would be available 
for return on equity capital approximately $1,275,214. In the opinion of 
the Commission such a return would be unreasonably high in that this 
amount is not needed to meet the standards which we have adopted. 

Witness Simpson, for the Company, made certain comparisons of the 
operating ratios of D. C. Transit with those of other major utilities operat- 
ing inthe District of Columbia. In Formal Case No. 471, this Commission 


with reference to similar testimony of Simpson's partner, John F, Curtin, 
stated: 


"Such comparisons may be interesting, but it is our opinion that 
they fail to shed any light on what constitutes a fair return for 
D. C. Transit under the operating ratio theory." : 


We remain of the same opinion. 


* * * 
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EXHIBIT NO. DCT-51 

D. C. TRANSIT SYSTEM, INC. 
OPERATING RATIOS 


PUBLIC UTILITIES SERVING THE WASHINGTON AREA 
AND CLASS I RAILROADS IN THE UNITED STATES 


1956 - 1961 


eR 


Operating Ratio 
Total Operating Expenses Before After 
Total | Excluding Including Income Income 
Operating Revenue Income Taxes Income Taxes Taxes 
ee es ————— 


Potomac Electric Power Company (a) 


$ 63,756,332 
68 ,639,, 760 
72,201,307 
83,215,351 
88 ,957 ,616 
96 42h 111 


$ 41,943,992 
45,945 ,535 
49 ,095 ,047 
52 ,857 ,638 
55 ,088 , 530 
60 405,974 


$ 50,148 ,093 
53 ,360 ,987 
55,710 ,589 
61,641,219 
64 ,795 ,882 
69,956,048 


Washington Gas Light Company (a) 


——— 


$ 48,400,105 
50 ,4k1 974 
58 473,925 
61,766,693 
70 ,796 ,869 
76,526 ,211 


$ 37,392,874 
40,032,016 
45,371,543 
47,681,575 
56,198,503 
61,267 , 363 


$ 42,342,343 
4b 561,344 
51,246 , 369 
54,062 ,275 
62,450 ,235 
67,957 ,532 


The Chesapeake & Potomac Telephone Company (a) 
ce 


$ 56,639,722 
58,267,008 
59,749,482 
63,886 , 348 
67,731 ,000 
72 533 ,000 


Railroad Operating Companies Throughout the United States (b) 


(thousands ) 


$ 10,545 ,289 
10,506,244 
9,564 ,076 

9 826 ,129 
9,517 ,248 
9,189,122 


$ 42,903,529 


52,758,000 


(thousands ) 


$ 9,081,668 
9,261,109 
8,560,501 
8,807, 64. 
8,728,979 
8,408,628 


hee Ws oe 


(a) ny a Rei Fs | 
(bo) Interstate Commerc Commission, Class I Steam Railroads, Statement M-100. 


$ 49,803,172 
51,333,497 
52,327,367 
55 ,888 ,875 
58 ,284 ,000 
62,248 ,000 


(thousands) 


$ 9,474,976 
9,582 ,960 
8 ,802 ,303 
9,076,653 
8,931 ,902 
8,651 362 
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EXHIBIT NO. DCT-52 


D. C. TRANSIT SYSTEM, INC. 


OPERATING RATIO 
D. C. TRANSIT SYSTEM, INC. 


1956 - 1961 


Operating Ratio 


Total Operatin, enses Before 
Total Excluding Including 
Year Operating Revenue Income Taxes Income Taxes 


1956" = $ «25,398,217 $ 23,328,925  $ 23,328,925 
1997 25,905,911 2h 271,914 24,962,914 
1958 26 ,616 ,202 25,355,387 25,797,939 


1 27,853,557 26 ,463 ,815 26 ,954 ,180 
29,503,876 27,621,406 28,099 630 
29 ,076 ,966 27 ,093 ,586 27 ,929 ,338 


——_—_——— 


Includes Capital Transit to 8/14/56 and D.C. Transit 
thereafter. 


Source - D. C. Transit System, Inc. 
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EXHIBIT NO. DCT-53 


D, C. TRANSIT SYSTEM, INC. 


REDUCTION IN INCOME RESULTING FROM A FIVE PERCENT INCREASE 


IN OPERATING EXPENSES AT VARIOUS OPERATING RATIOS 


1961 


Percentage Reduction in Income 
Operating Resulting from a Five Percent 
Ratio Increase in Operating Expenses 


50.0 5.00% 
55-0 6.11 
60.0 7.50 
62.7 Potomac Electric Power Company 8.24 
65.0 9.29 
70.0 11.67 
Wet The Chesapeake & Potomac 13.35 
Telephone Company 
75.0 15.00 
80.0 20.00 
80.1 Washington Gas Light Company 20.06 
85.0 28. 33 
90.0 : 45.00 
91.5 Class I U.S. Railroads 54.12 


93.2 D. C. TRANSIT SYSTEM, INC. 68. 33 
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EXHIBIT NO. DCT 56 
[1] 
D. C. TRANSIT SYSTEM, INC. 


* * Ox 
Washington 7, D. C. 


February 4, 1963 


Gentlemen: 

We would be pleased to receive your proposal not later than 
February 14th on the following track removal work. 

The projects involve the complete removal of track and under - 
ground systems and repaving of the track area plus 2 ft. on either side. 

Please submit two (2) proposals; the first wherein you will have 
disposal rights on all scrap, the second proposal whereby D. C. Transit 
will dispose of the scrap involved. 3 

The projects are as follows: 


lt 7th Street N. W. between G Street and W Street. 
This project is to start on or about March 15th. 


2. Intersections only on Pennsylvania Avenue between aad and 
15th Streets, S. E. inclusive. 
This work is to commence at 15th Street and prosed ina 
westerly direction, beginning as soon as possible. 


R Street, Eckington to T Street ) 

2nd Street, R to T Streets ) to begin April 1963 

3rd Street, R to T Streets ) 

T Street, 3rd to 4th Street ) 
Please submit separate proposals for each of the above projects. 
All work is to be in accordance with District of Columbia specifi- 


cations and to be coordinated with the Department of Highways and Traffic. 


Very truly yours, 
/s/ H. T. Smyth 


H. T. Smyth 
Purchasing Agent 
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[2] 


The attached letter was sent to the following: 


Corson & Gruman Co. 
33d and K Streets, N.W. 
Washington, D.C. 


Curtin & Johnson, Inc. 
9th and Brentwood Road, N.E. 
Washington, D.C. 


Myers & Quigg, Inc. 
91 O Street, S. E. 
Washington, D.C. 


Princemont Construction Corp. 
322 N. Stonestreet Avenue 
Rockville, Maryland 


EXHIBIT NO. DCT 57 


[1] 


CORSON & GRUMAN Co. 
(Incorporated) 
PAVING CONTRACTORS 


* OK 


Washington 7, D.C. 


February 26, 1963 
D. C. Transit System, Inc. 
36th and M Streets, N.W. 
Washington 7, D. C. 
Attention: Mr. H. T. Smyth, Purchasing Agent 


Gentlemen: 


Reference is made to your letter of February 4, 1963, requesting 
bids for the removal of track and the repaving of the track area on 7th 


Street, Pennsylvania Avenue, etc. 


Ex. DCT 57: (Cont'd) 
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There are many questions which still remain unresolved concerning 
this work, particularly as regards the repaving of the track area. For 
example, will the engineering and plans be supplied by the D. c. High- 
way Department? How will the traffic be routed while the work is being 
done? What will be the thickness of the pavement required, ete? 

Therefore, for purposes of our estimate, we will assume that 
one-way traffic will be maintained on one side of the street during the 
period of removal and repaving and that on Pennsylvania Avenue the 
intersection being worked on will be closed. The D. C. Highway Depart- 
ment will furnish necessary drawings and engineering for repaving and 
the type of paving to be put down in the track area will consist of 12" 
soils base course, 10" plain concrete base and 2-1/2" sheet asphalt. 

We futher believe it would be advisable to this time that we exclude 
from our quotation the removal of track and repaving of the following 
intersections: 7th Street and Florida Avenue; 7th andG Streets; 7th and 
T Streets; and 8th and Pennsylvania Avenue. It is our understanding that 
these areas have been repaired and strengthened so many times that it 
is virtually impossible to estimate what might be encountered under the 
tracks. In order to protect ourselves, we would be compelled to give 
an estimate which might be unnecessarily high. We suggest that these 
areas might be best handled under a cost plus agreement. | 

Bearing the foregoing factors in mind, we herewith submit pro- 
posals for the projects as outlined in your letter of February 4: 


1. 7th Street, N.W., between G Street and W Street. 


For removing the tracks, and various manhole frames | 
and covers, and for excavating concrete yokes and dirt : 
and backfill to within 24.5" of finished grade, the | 
sum of $349, 825.00 
[2] | 
This figure is based on the removal of 7, 451 linear feet 
of double track and does not include the intersection of | 
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Florida Avenue, G Street and T Street. 


We submit the following unit prices for the repaving, 
but believe that the estimated quantities are reason- 


ably accurate. The unit prices, however, will prevail: 


Description Estimated Unit Amount 
Quantity Price 


12" Soils Base Course 16,010 1.60 25,616.60 
10" Base Concrete (No Reinf) 16,010 8.55 136, 885.50 
2-1/2" Sheet Asphalt 16,010 2.45 39, 224.50 


$201, 726.00 


Intersections only on Pennsylvania Avenue be- 
tween 2nd and 15th Streets, S.E., inclusive. Does 
not include the 8th Street intersection. 


For removing the tracks, various manhole frames and 

covers, and for excavating concrete yokes and dirt 

and backfilling to within 24.5" of finished grade, the 

sum of $54, 282.00 


This figure is based on the removal of 954 linear feet of 
double track and does not include the interesction of 
8th Street. 


Unit prices for Pennsylvania Avenue intersection are sub- 
mitted on the same basis as outlined for 7th Street. 


Description Estimated Unit Amount 
Quantity Price 


12" Soils Base Course -y- . 4,037.50 
10" Concrete Base -y- A 23, 750.00 
2-1/2" Sheet Asphalt -y. 2. 11,198.20 
New Curb and Gutter . 6, 260.60 
Curb and Gutter Removal .f. . 890.00 
Burning ae 898.80 


$47, 035.10 
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R. Street, Eckington to T. Street. 
2nd Street, R. to T Streets. 

3rd Street, R to T Streets. 

T Street, 3rd to 4th Streets. 


For removing the tracks, various manhole frames 
and covers, and for excavating concrete yokes and dirt : 
and backfilling to within 24.5" of finished grade, the sum of 
$111, 862.00 


[3] 
This figure is based on the removal of 2, 355 linear 
feet of double track. 
Unit prices are submitted on the same basis as out- 
lined for 7th Street. 
Description Estimated Unit Amouat 
Quantity Price ! 


12" Soils Base Course 4, 887 7, 819.20 
10" Plain Concrete 4, 887 5 43, 983.00 
2-1/2" Sheet Asphalt 4, 887 11, 240. 10 


$63, 042. 30 
Should we be awarded this contract, we will expect payment in 
accordance with District Highway practices; namely, payment for work 
completed by the 15th of the month, with 10 per cent retention, After the 
completion of 50 per cent of the work, the retention will be lowered to 
5 per cent. 


Thank you very much for the opportunity of quoting. If you have 
any questions, please feel free to call us, and we would be happy to 
negotiate this matter further in any way you may see fit. 


Very truly yours, 

\ CORSON & GRUMAN COMPANY 
/s/ A. C. Cox 
A. C. Cox, President 
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CORSON & GRUMAN CO. 
OK 


Paving Contractors 
IK 


Washington 7, D. C. 
February 21, 1963 


D. C. Transit System, Inc. 
36th and M Streets, N.W. 
Washington 7, D. C. 


Attention: Mr. H. T. Smyth, Purchasing Agent 
Gentlemen: 


Reference is made to your letter of February 4 and our letter of 
February 20 regarding the removal of the tracks and the repaving of the 
track area on 7th Street, Pennsylvania Avenue, the Eckington area, etc. 


In our letter of February 20, we failed to advise you what our price 
would be if we had the disposal rights on all the scrap and, second, if 
D. C. Transit had the disposal rights of the scrap. Please be advised 
that in the consideration of the scrap, we do not intend to remove the 
yokes. 


However, with regard to item 1 - 7th Street, N. W., between G 
Street and W Street - in our letter of February 20, our bid of $349, 825.00 
was made on the basis of D. C. Transit disposing of the scrap. If we 
are to retain the scrap, deduct the sum of $12, 288.00. 


In connectidn with item 2 - intersections only on Pennsylvania 
Avenue between 2nd and 15th Streets, S. E., inclusive - if we are to 
retain the scrap, deduct the sum of $1, 458.00. 


With regard to item 3 - R Street, Eckington to T Street, 2nd Street, 
R to T Streets; 3rd Street, R to T Streets; T Street, 3rd to 4th Streets - 
if we are to retain the scrap, deduct the sum of $3, 348.00. 


Thanking you again for the opportunity of quoting, we remain 


Very truly yours, 

CARSON & GRUMAN COMPANY 
/s/ A. C. Cox 

A. C. Cox, President 
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EXHIBIT NO. DCT 58 
[1] 
CURTIN & JOHNSON, INC. 
PAVING CONTRACTORS 


* * * 


February 18, 1963 


D.C. Transit System, Inc. 
36th and M Streets, N. W. 
Washington, P- Cc. 


Attention: Mr. Morris Fox 
Vice President 


Gentlemen: | 


We are enclosing herewith our proposals for performing certain 
track ie in accordance with request of your Purchasing Depart- 


ment, 


We know that our proposal does not cover all areas or vatfations 


thereof or other contingencies. 

Therefore, if our proposal seems to merit further consideration 
and possible award of contract, we ask that a conference be arranged 
for us with the proper executives of your company in order that we 
may have the opportunity to resolve such matters. | 

Very truly yours, 
CURTIN & JOHNSON, INC. 


/s/ Robert J. Garner 
President 
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[2] 
CURTIN & JOHNSON, INC. 
PAVING CONTRACTORS 


* OK OK 


February 18, 1963 


D.C. Transit System, Inc. 
36th and M. Street, N. W. 
Washington, D.C. 


Gentlemen: 

In response to your request for a quotation for certain track re- 
moval, we herewith offer the following: 

1. 7th Street, N. W. between G. Street and W. Street 

a. Remove and dispose of existing car tracks and all unusable 
materials existing within such area including the two foot brow space 
and back filling with suitable material up to sub-grade. This quotation 
includes straight track areas only and specifically excludes special 
areas at intersections of G. Street, Florida Avenue and T. Street -- 
in such areas, work could be performed by your forces or prices could 
be negotiated as existing conditions become evident. Street to be left 
open to emergency or local traffic only. 

Quotation: 


Lineal feet of straight double track excluding 
intersections - as mentioned above 
Approximately 7400 L. F. @ $45.75 $338,550.00 


b. Construct a cement concrete roadway with asphaltic wearing 
surface. Assuming that the roadway design will be the same as that 
used last year on the lower section of 7th Street, we have based our 
quotation on the following: 

12" stabilized base course 


10" plain concrete base 


2 1/2" sheet asphalt with a binder course 


Quotation: 
Approximately 18,660 S. Y.@ $12.50 $233,250.00 


Actual payments to be based on field measurements. 
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[3] | 
Payments to be received monthly by the 8th of month for work 
performed through the end of previous month with retention to be at 
10% of first £0% of estimated amount of contract. 
All work to be performed in accordance with D. C. specifications 
and to be coordinated with Department of Highways. 
Very truly yours, 
CURTIN & JOHNSON, INC. | 


/s/ Robert J. Garner 
President 


[4] 
CURTIN & JOHNSON, INC. 
PAVING CONTRACTORS 


* OK OK 


February 18, 1963 


D. C. Transit System, Inc. 
36th and M. Streets, N. W. 
Washington, D.C. 


Gentlemen: 
In response to your request for a quotation for certain track re- 
moval, we herewith offer the following: 


2. Intersections only on Pennsylvania Avenue 
between 2nd and 15th Streets, S. E.: 


a. Remove and dispose of existing car tracks and all unusable 
materials existing within such area and back filling with suitable mat- 
erial up to sub-grade. : 

Quotation - $59.00 per lineal foot of double track. 

b. We are basing our roadway quotation on the premise that design 
will be the same as on 7th Street: | 
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12" Stabilized base 
10” Plain Concrete base 
2 1/2" Sheet asphalt 


Quotation - $14.95 per square yard. 

Actual payments to be based on field measurements. 

Payments to be received monthly by the 8th of month for work 
performed through the end of previous month with retention to be at 
10% of first 50% of estimated amount of contract. 


All work to be performed in accordance with D. C. Specifications 
and to be coordinated with Department of Highways. 


Very truly yours, 
CURTIN & JOHNSON, INC. 


/s/ Robert J. Garner 
President 


[5] 


CURTIN & JOHNSON, INC. 
PAVING CONTRACTORS 


OK 
February 18, 1963 


D.C. Transit System, Inc. 
36th and M. Streets, N. W. 
Washington, D.C. 


Gentlemen: 


In response to your request for a quotation for certain track re- 
moval, we herewith offer the following: 


3. R. Street, Eckington to T. Street 
2nd Street - R. to T. Streets 
3rd Street - R. to T. Streets 
T. Street - 2nd to 4th Streets 
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a. Remove and dispose of existing car tracks and all unusable 
materials existing within such area and back filling with suitable mat- 
erial up to sub-grade. 


Quotation: 


Linear foot of double track- 
Approximately - 740 @ $49.50 $ 36,630.00 


Linear oot of single track 
Approximately - 2860 @ $24.75 70,785.00 
Total $107,415.00 


b. We are basing our roadway quotation on the premise that 


design will be the same as on 7th Street: 


12" Stabilized base 
10"' Plain Concrete base 
2 1/2" Sheet asphalt 


Quotation - | 

Approximately 5,000 square yards @ $13.50 $ Sreeoeree 

Above prices based on streets being left open to emergency or 
local traffic only. 

Actual payments to be based on field measurements. 

Payments to be received monthly by the 8th of month for work 
performed nd rough the end of previous month with retention to be at 
10% of first 50% of estimated amount of contract. 

All work to be performed in accordance with D.C. Specifications 
and to be coe ¢dinated with Department of Highways. 

Very truly yours, 
CURTIN & JOHNSON, INC. 


/s/ Robert J. Garner 
President 
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EXHIBIT DCT-59 


[1] 


D. C. TRANSIT SYSTEM, INC. 


Computation of Average of Contractors’ Bids 


Source of Basic Figures: Contractors' Bid Letters 


REMOVAL PAVING 
COSTS COSTS 


Corson & Gruman Co. 
7th Street job $12,288 $349,825 $201,726 
Eckington job 3,348 111,862 63,042 
$15,636 461,687 264,768 
Less: Scrap Allowance (15,636) - 


—— 


Totals $446,051 $264,768 


Per foot costs $ 22.74 $ 13.50 


Curtin & Johnson, Inc. 

7th Street job $338,550 $233,250 

Eckington job 107,415 67,500 
Totals $445,965 $300,750 


Per foot costs $ 23.30 $ 15.71 
Average, per foot costs, both contractors $ 23.02 $ 14.61 


Less: One-half paving cost to be 
borne by D. C. Highway 


Department (7.30) 
Net average per foot costs $ 7.31 


Together 


Notes: 


(a) Curtin & Johnson bid their work on 2 net basis assuming they would be per- 
mitted to retain the salvage from sale of scrap. Accordingly, Corson & Gruman 
Co. bid has been adjusted to bring into comparison with Curtin & Johnson. 


(b) The Pennsylvania Avenue, S. E. job, while it was bid by these contractors 
for removal, has been eliminated from the development of the average figures be- 
cause it has been deemed to be relatively unrepresentative of normal track re- 
moval costs due to the size of the job and conditions under which the track must 
be removed. 


a 
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EXHIBIT DCT-60 


[1] 
D. C. TRANSIT SYSTE 


Comparative Summary of Track Removal and Repaving Costs 
1963 - 1965 


een SS ——— 
Cost Estimate of Track 
Removal and Covering Work 


By Mr. Aitken By Average of 
Linear Staff Exh. Contractors' 


Period Footage 1-A, page 2 Bids 


Covering Peack Area (No Removal) 
Fiscal year 1963 233,472 $1,310,269 $1,310,269 
Adjustment - 
page 10, Staff 
Exh. 1-A (62,912) (225,430) (225,430) 
170,560 1,084,839 1,084,839 
Fiscal year 1964 77,040 382,609 382,609 


Fiscal year 1965 = - l- 
Total Covering 247,600 $1,467,448 $1,467,448 


Removal of Track and Replacement of 
Pavin; 


Fiscal year 1963 49,634 $ 718,000 
Adjustment - 
page 10, Staff 
Exh. 1-A (12,274) (a) (_ 76,220) 
37,360 (b) 641,780 $1,133,129 


Fiscal year 1964 46,760 —(b) 961,000 1,460,782 
Fiscal year 1965 50,360  (b) 1,073,000 1,620,585 
Total Removal 134,480 2,675,780 4,214,996 


Total Covering and Removal Costs $4,143,228 $5,682,444 
‘ 
Notes: 


(a) Adjustment of footage and costs for work accomplished July 1962 through 
December 31,'1962. Additional footage (16,080) added for covering Pennsylvania 
Avenue 1st to 17th Streets, N.W. 


(b) Unit costs including increments of 3% per year compounded for the years 
1964 and 1965, were applied to linear footage shown. Unit costs were as follows: 
1963 - $20.29 1964 - $31.24 and 1965 - $32.18. ! 
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EXHIBIT WMATC-1A 


DEVELOPMENT OF COST FIGURES 
for 
STATEMENT RE. D. C. TRANSIT HEARINGS 
by 
Harold L. Aitken, Director 
Department of Highways and Traffic, D.C. 
January 23, 1963 


[1] 


EXHIBIT A 
Unit Price Table of Comparison 


—————— 

Unit Prices In 

Testimony Unit Prices Used 

Dec. 21,1960 InTrack Treatment Actual Experience 
Categor for FY 1962 Program for FY'62 FY 1962 - FY 1963 


Paving 7th St.-$ 7.88 
Removal of con-| , (Pa. to G St.) 
duit track plus Removal by 


1/2 paving cost | — $17.57 DCT Est. 12.40" 
$20.28 


Paving Ind. Ave. 

(2nd SE-1stSW) 5.55 
DCT Est. Re- 

moval cost 


Removal over- 

head track plus 

1/2 paving cost 

Removal conduit 

track plus paving 

in kind 

Removal over- 

head track plus 

paving in kind 

Cover conduit Pa. Ave. $ 6.45 

track (cover : (1st to 10th) 

entire st.) Pa. Ave. $ 6.14 

10th to 17th 

Cover conduit 

track (cover 
partial street 

Cover-overhead 

track (cover 

entire street 

Cover overhead 

track (cover Georgia 
artial street Avenue 


* This figure is a DH&T estimate based on recent cost experience on North 
Capitol Street work. 


$2.24 per lineal foot 
used for all categories 
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[3] 
TRACK PAVING COMPLETED PREVIOUS TO FISCAL 1963 


COVER 


D.C. TRANSIT LINEAR 
SECTION LOCATION COsT FEET 


O.H. 
N.W. Wisconsin Ave.-R to D.C. Line $ 87,617.45 37,230. 
Total Cover Cost & Lin.Ft. $ 87,617.45 37,230. 


REPLACEMENT 


O.H. 
12th St.-Monroe St. to 
Michigan Ave. $ 23,617.75 4,146. 


Tube 
Wisconsin Ave.-M St. to P St. 722.80 278.540 


O.H. 
Rhode Island Ave.-14th St. to 
D.C. Line 82,298.40 15,411. 


Tube 

N.Capitol St.-Massachusetts 

Ave. to Pierce St. & P to SSts. 54,456.65 8,420. 
O.H. 

N.Capitol St.-Bryant St. to 

Michigan Ave. 25,592. 4,610. 


Tube 
Rhode Island Ave.-Logan Cir- 
cle to 4th St. 1,852.35 339. 


New York Ave.-1st to 7th Sts. 37.435 .99 6,722. 
Total Replacement Cost 395026. 
& Lin. Ft. $225,975.94 40,188* 


GRAND TOTAL $313,593.39 77,156. 


COVER 87,617.45 37,230. 


REPLACEMENT $225,925.94 89,926. 
COST OF TRACK REMOVAL +474,074.06 40,188* 


$700,000.00 See Exhibit "B" 


* 
Figure represents actual footage as later determined by comparison with D.C. 
Transit Company track inventory records. 
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[4] 


COLUMN (1) 
COVER 1963 


LOCATION 


H Street - 14th Street to 17th Street 

G Street - 5th Street to 15th Street 

Florida Avenue - Eckington Place to New 
York Ave. 

Connecticut Avenue - K Street to M Street 

Eckington Place - R Street to Florida Avenue 

5th Street - Indiana Avenue to New York 
Av enue 

1st Street - Pennsylvania Avenue to 
Independence Avenue 

East Capitol Street - 1st to 11th Streets 


Wisconsin Avenue - M Street to P Street 

F Street - 6th Street to 9th Street 

G Street - Massachusetts Avenue to 4th Street 

15th Street- Pennsylvania Avenue to New 
York Ave. 

G Street - 4th to 5th Streets 

Florida Avenue - North Capitol Street to 
Eckington Place 

Florida Avenue - New York Avenue to 8th 
Street 

Pennsylvania Avenue - Washington Circle 
to 17th Street 

11th Street - Florida Avenue to Clifton Street 

You Street - 9th Street to 18th Street 

11th Street - Clifton Street to Irving Street 

F Street - 9th to 14th Streets 

Columbia Road- Connecticut Avenue to 18th 
Street 

Pennsylvania Avenue - 15th to 17th Streets 

New York Avenue - 14th to 15th Streets 

1st Street - Independence Avenue to East 
Capitol St. 

Pennsylvania Avenue - 1st to 10th 

14th Street - K Street to Independence Avenue 

14th Street - K Street to Monroe Street 

Connecticut Avenue - S Street to Columbia 
Road 

Columbia Road- 16th Street to 18th Street 

Florida Avenue - 7th Street to 9th Street 

Florida Avenue - 7th Street to North Capitol 
Street 

17th Street - Pennsylvania Avenue to H Street 

7th Street - Independence Avenue to Pennsyl- 
vania Avenue 


age 


D.C. 
TRANSIT 
COsT 


15,600 
31,200 


1,875 
9,450 
9,375 


25,200 


9,600 
30,600 


19,500 
8,550 
10,200 


11,088 
6,240 


9,360 
24,650 


24,025 

6,630 
39,315 
23,400 
18,100 


17,160 
20,664 
4,060 


6,240 
58,333 
42,590 
77,220 


6,600 
18,330 
5,150 


32,760 
3,900 


19,970 
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De rn aa 


LINEAR 
FEET 


4,160 
8,320 


500 
2,520 
2,500 


6,720 


2,560 
8,160 


5,200 
2,280 
2,720 


1,760 
1,600 


2,400 
6,320 


6,160 
1,700 
10,080 
6,000 
4,640 


4,400 
3,280 
1,040 


1,600 
9,050 
10,920 
19,800 


1,760 
4,700 
1,320 


8,400 
1,000 


5,120 


Ex.WMATC-1A (Cont'd) 
Page 4 


LINEAR 
LOCATION FEET 


1st Street - East Capitol to Constitution 

Avenue | 1,600 
ist Street - Constitution Avenue to Union 

Station Plaza 2,560 
13th Street - East Side Lincoln Square 480 
11th Street- West Side Lincoln Square 480 
East Capitol Street - 13th to 
14th Streets 1,600 


[5] 


E. Capitol St.-14th to 15th Sts. 2,185 560 
15th St. - E.Capitol to 200’ North 780 200 
14th St.- E. Capitol to 200’ North 780 200 
E St. -9th to 11th Sts. 3,435 880 
11th St. - E St. to G St. 3,120 800 
11th St. - G St. to Vermont Ave. 44,460 11,400 
Pennsylvania Ave.-10th to 15th Sts. 23,625 3,750 
17th St. - H to K Sts. 6,550 1,680 
1st St.-Pennsylvania Ave. to C St. 6,865 1,760 

$ 764,950 186,640 


Cost Increase shown on bottom 382,475 
left-hand corner Exhibit "B" 
3rd Rail Cover - Increase 50% $1,147,425 


ALAA LZ 
PEELE As 


[6] 


COLUMN (1) 
REPLACEMENT - 1963 


LINEAR 
LOCATION FEET 


7th St.-Pennsylvania Ave. to G St. $ 30,398.08 3,858.00 
Washington Circle 9,380.70 1,966.77 
Upshur St.-Ga. Ave. to Rock Creek 
Church Rd. and 2nd St. to Upshur 
St. to 150' North 89,400.00 7,180.00 
3rd St.-R St. to T St. 19,250.00 1,100.00 
Independence Ave.-1st St. to 2nd St. 28,031.94 5,050.00 
South Side Lincoln Square--11th to 13th Sts. 5,833.43 809.07 
7th St. - G St. to Plow Pit 303,980.00 17,370.00 
2nd St. - T St. to R St. 31,500.00 1,800.00 
Rhode Island Ave.-4th to 14th Sts. 100,845.00 8,100.00 
North Side Lincoln Sq.-11th to 13th Sts. 15,400.00 880.00 
Seward Square Intersection 2,575.68 590.00 
R St.-Eckington Place to 2nd St. 10,820.00 500.00 
R St. - 2nd to 3rd Sts. 9,310.00 430.00 
$656,724.83 49,633.84 


AANAAAA PO Z 
bs bs i bs bs eg OO 


Recent cost experience indicates esti- 

mate should be increased approximately 

10% (See Notes Exhibit "B") + 61,275.17 
$718,000. 


Ex. WMATC-1A (Cont'd) 
Page 7 


[7] 
COLUMN (2) 
COVER 1964 


D.C. 
TRANSIT 
LOCATION COsT 


4th St.-Michigan Ave. to Franklin St. $ 11,340 
4th St.- Franklin St. to Rhode Island Ave. 11,610 
19th St.-Pennsylvania Ave. to F St. 2,150 
F St. - 18th St. to 19th St. 1,770 
Monroe St.-Michigan Ave. to 12th St. 10,530 
9th St.- Pennsylvania Ave. to D St. 2,470 
Butternut St.- Piney Branch Rd. to 4th St. 10,400 
19th St.-New York Ave. to C St. 2,620 
4th St.-Rhode Island Avenue to T St. 8,370 
T St.'- 3rd to 4th Sts. 1,660 
T St.'- 3rd to 4th Sts. 1,165 
D St.-Mass.Ave.to 200' east of 13th St. 15,825 
13th St. - C St. to D St. 1,660 
D St.-New Jersey Ave. to 4th St. 5,700 
Michigan Ave.-N.Capitol St. to Monroe St. 22,800 
6th St.-Pennsylvania Ave. to C St. 1,200 
18th St. - C St. to Pennsylvania Ave. 8,470 
19th St. - F St. to New York Ave. 2,240 
C St.’- 6th St. to 7th St. 1,800 
Mount Pleasant St.-N. Harvard to Lamont St. 21,760 
18th St. - Calvert to You St. 17,200 
Connecticut Ave.-M to N Sts. 9,830 
9th St. - E to G Sts. 3,200 
9th St. - E to D Sts. 3,840 
Indiana Ave.-4th to 5th Sts. 6,080 
Indiana Ave.-3rd to 4th Sts. 1,280 
2nd St.-Indiana Ave. to D St. 1,120 
Calvert St. - 7th to 9th Sts. 11,200 
8th St.-Pennsylvania Ave. to Eye St. 19,360 
T St..- 7th St. to Florida Ave. 2,145 
T St.'- 2nd to 3rd Sts. 1,680 
New Jersey Ave.-Fla. Ave. to Mass. Ave. 48,000 
New Jersey Ave.-Louisiana Ave. to D St. 1,140 
New Jersey Ave.-Louisiana Ave. to C St. 460 
C St. - 1st St. to New Jersey Ave. 3,840 


275,915 77,040 


e 
5 
z 


bebbshbesensant 


. 


N.E 
N. 
N. 
N. 
N. 
N 
N. 
N. 
N. 
N. 
N. 
N 
N. 
N. 
N. 
N. 
N 
N 
N 
N. 
N. 
N. 
N 
N 
N 
N 
N 
N. 
Ss. 
N 
N 
N 
N 
N 
N 


gese 4h Zee essasassss 


Recent cost experience indicates esti- 

mate should be increased approximately 

35% br the average between overhead 

cover & 3rd rail cover. (See notes Ex- 

hibit "B") +106,694 


$382,609 


Ex.WMATC-1A (Cont'd) 
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COLUMN (2) 
REPLACEMENT 1964 


D.C. 
TRANSIT 
LOCATION COST 


F Street - 5th to 6th Streets $ 10,800 
14th - Arkansas Ave. to Monroe Street 158,760 
Eastern Ave.-200' West of Georgia Ave. 5,120 
8th Street - I to M Streets 6,840 
Butternut Street - Georgia Ave. to Piney 

Branch Road 35,840 
C Street - 18th to 19th Streets 9,790 
M Street - 29th Street to 200’ W.Wisconsin 69,865 
C Street - 4th to 13th Streets 84,328 
M Street - 7th to 8th Streets 15,575 
Cross Over Int.-2nd St. to Barney Circle 32,485 
Cross Over Int.-1st to 3rd Streets 1,602 
8th St.-East Capitol St.to Penn. Ave. 87,000 
Independence Ave.~1st to 7th Streets 124,600 
3rd Street-Independence Ave. to D Street 19,580 
D Street - 3rd Street to 2nd Street 8,900 
Indiana Ave.-l1st to 3rd Streets 12,980 
Pennsylvania Avenue - 1st Street to Barney 

Circle 190,050 


$874,115 


i] 


nagdgmahhnad 2): 


s. 
N 
N 
N 
N 
Ss. 
Ss. 
N 
Ss 

Ss. 
s. 
s. 
N 
s 


Cost increase shown on bottom, left hand 
corner Exhibit ''B' Replacement - 10% 


INCREASE +$ 86,885 
$961,000 


* 

Figure represents actual footage as later 
determined by comparison with D. C- Transit 
Company track inventory records. 


Ex. WMATC-1A (Cont'd) 
Page iy 


[9] 


COLUMN (3) 
REPLACEMENT 1965 


D.C. 
TRANSIT = LINEAR 
LOCATION COST | FEET 


14th Street - Colorado Ave. to Arkansas : 

Avenue $ 163,170 8,820 
Propsect Street- 35th to 37th Streets 19,800. 1,070 
L Stréet - 7th to 8th Streets 6,300 350 
11th St.- Irving to Monroe Streets 55,500 3,000 
11th St.- Vermont to Florida Avenues 66,600 3,600 
Union Station Plaza 65,120 25820 3,520 
Massachusetts Ave. - Union Sta. Plaza : 

to D Street 38,850 2,100 
Massachusetts Avenue -4th to D Streets 12,025, 650 
Massachusetts Avenue -New Jersey Avenue : 

to North Capitol Street 40,700 2,200 
Massachusetts Avenue -North Capitol Street ; 

to Union Station Plaza 38,850 2,100 
M Street - 33rd to 35th Streets 31,080 1,680 
8th Street - Florida Ave. to E. Capitol St. 204,610 ' 11,060 


Pennsylvania Ave. - 29th St. to Wash. Circle 104,420 4,560 


4th Street - P Street to Point 200' North 
P Street- 4th Street to Maine Avenue 
Maine Avenue - P Street to 7th Street 


4,580 
9,850 
98,010 


M Street - 35th Street to 36th Street 16,950 
$ 976,415 


Cost increase shown on bottom, left hand 
corner Exhibit'"B' Replacement 10% 


INCREASE + 96,585 
$1,073,000 


* 
Figure represents actual footage as later determined 


by comparison with D. C. Transit Company track inventory 


records. 


200 
430 
4,280 
740 
50;160- 
50,360* 


Ex.WMATC-1A (Cont'd) 
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[10] 
TRACK PAVING COMPLETED 
JULY 1, 1962 TO DECEMBER 31, 1962 


COVER 


D.C. 
TRANSIT LINEAR 
LOCATION COST FEET 


O.H. 
Georgia Avenue-Plow Pit to D.C. Line $162,844.31 46,832.00 
Total Cover Cost & Lin. Ft. $162,844.31 46,832.00 


REPLACEMENT 
Tube 
7th Street-Pennsylvania Ave. to G Street $ 30,398.08 3,858.00 


Tube 
Independence Ave. - 1st St., S.W. to 2nd 
Street, S.E. 28,031.94 5,050.00 


Tube 
East Capitol St. - 11th to 13th St. 5,833.43 809.07 


Tube 
Washington’ Circle - 22nd to 24th St. 9,380.70 1,966.77 


Tube 
Seward Square Cross Overs 2,575.68 590.00 
Total Replacement Cost & Lin.Ft. $ 76,219.83 12,273.84 


GRAND TOTAL $239,064.14 59,105.84 


Estimated cost of Pennsylvania Avenue - 
1st to 17th Sts. through December 31, $ 62,586 00*** 


$301,650.14 Exhibit "B" 


** 


4 
Calculated figure used in Estimate. 
Actual billing later determined as $ 79,406.00 


Ex.WMATC-1A (Cont'd) 
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[11] 


DEVELOPMENT COST FIGURES 
REGARDING D. C. TRANSIT HEARINGS 
DATED JANUARY 23, 1962 


Both cost figures and linear foot measurements were obtained from the 
"Master Track} Program Chart," totalling those projects scheduled for 1963, 
1964, and 1965% as shown on Exhibit "B", Programmed listings are shown 
on attached she-:ts. 


The development of additional cost chargeable to D. C. Transit Company, 
shown on bottom page three (3) of Mr. Aitken's statement regarding D. C. 


Transit Hearings, was obtained as follows: 


30,000 Lin. Ft. @ $21.00* = $630,000.00 
(100% Cost Removal and Replacement 
Exhibit A") 


30,000 Lin. Ft. @ $ 5.60 = $168,000.00 
(Average Cost Cover Conduit Track-$3.72, 
Included in Program Exhibit "A" and 
Escalated 50% as shown in Exhibit "B") 


DIFFERENCE $462,000.00 


* 
To be conservative use $21.00 and not allow 
for escalation. 


Ex.WMATC-1A (Cont'd) 
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[12] 


RECONCILIATION OF DIFFERENCES - LINEAR FEET OF TRACK (SINGLE) 
D. C. TRACK PROGRAM VS. D.C. TRANSIT COMPANY 
INVENTORY RECORDS AS OF JANUARY 1, 1963 


Total - D. C. track program Exhibit ''B" 457,266 ft. 
Remaining in program after FY 65 +_13,780 
471,046 ft. 


Difference between program footage and 
actual charge to D.C. Transit Company + 74 
471,120 ft. 


D.C. Transit Co. inventoried track 
Not in Highway Program: 


Dupont Circle 5,300 ft. 

N. Capitol St. 7,500 

Wisconsin Ave. 38,847 

Capitol Grounds (C St.) 1,800 

Bureau Loop 1,500 

Eckington Car Barn 1,700 

R.I. Ave., N-E. 

(Difference between D.C. 

Transit and D.C. program 

footage) 1,200 
Sub Total 57,847 ft. 


WMH Yh wn re 


+_57,847 
528,967 ft. 


Work included in D.C. program that has 
been completed: 


1. 7th St.,S.W.-G to H 3,400 ft. 
2. 7th St.,N.W., Pa. toG 4,225 
3. Ind. Ave.-1st St., S.W. 

to 2nd St., S-E. 
4. Washington Circle 
5 Pa. Ave.,S.E. (inter- 

sections) 
6. Lincoln Park (south side) 
7 Wisc. & P Sts., N.W. 

Sub Total 16,575 ft. -_16,575 


Sub Total 512,392 ft. 


D.C. Transit track inventory 1-1-63 514,700 ft. 
Reconciled D.C. Track program 512,392 


Difference = 2,308 ft. 


D. C. TRANSI£ SESTEM, ZNC. (D. Cc.) 161 
PROJECTED OPERATING STATEMENT FOR "FUTURE ANNUAL PERIOD" 
(Calendar Year 1963}, at Present Fares EXHIBIT NO. WMATC-8 


No Track Removal Prov. 
10 Year term for Acq. Adji 
17-Year Life 


No “track Removal Provisions 
20~Year Term for Acqu. Adj. 


3 <7 


Exhibit No. WMA2C AS 
DCz #5 Adjustments Adjusted 


Page 1 (17-Year Life) 7-Year Life 
a Tas 


Operating Revenue $29,511,801 $9,500 (A) 


Operating Revenue Deductions: 

Operating Expenses 26,243,844 2,991 (B> 
Taxes, other than income taxes 796,005 - 
Income Taxes 71,012 . (71,012) 
Depreciation 2,572,062 (363,748) 
Amortization of the Acquisition 

Adjustment (264,827) (764,033) 
Provision for Track Removal 

and Repaving 277,814 766,382 
Limousine Contribution to 

Overhead 79,690 a 


Total Gperating Revenue Deductions $29,616,220 


$_( 104.419) 


Net Cperating Income (Loss) 


Operating Ratio 100. 35% 
Net Operating Income + Operating Revenue (235%) 
A - Adjustment of Revenue for Downtown Shopper - $9,500 


B - Annual Cost Projected for Downtown Shopper - $40,890.24 
On Books - 4/16/ 62 to 8/31/62 - $15,854,78 
Adj. on Exb. 5, Sch. 1 15,800.00 31,654.78 
WMATC Adjustment 
Inj. & Dam. on Extra Kevenue, 
Downtown Shopper - 425.00 


$ 9,235.46 


Total $ 9,660.46 
Adjustments After Co. Entries Were Made 6,669. 86: 
Net Adjustment -$°2,995.60 


$29,521,301 


26,246,835 
796,005 
2,208,314 
(1,028 , 860} 
1,044,196 
(79,690) 


$29,186 ,800 


$334,501 


98.87% 


1.13% 


$29,521,301 


26,246,835 
796,005 
208 , 309 

2,208,314 


(264,6135 


(79,690) 


$29,115,160 


406,141 


98 . 627, 


1.38% 


$29,521,301 


26,246 ,835 
796,005 
208 , 309 

2,208,314 


(1,028,860) 


{ 79,690) 


$28,350,913 


1,170, 388 
96.047 


3.96% 
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EXHIBIT NO. WMATC-2A 
C. TRANSIY § 


RATING S7ATEM 


erdar Year 


g Revere $29,511,801 


Operating Revenue Deductions: 

Operating Expeases 

Taxas, other than inceme ¢ 

income Taxcs 

Deprec 

amertizazion cf the Acquisition 
Adjustment 

Provision for Track Removel 
and Repaving 

Limounsine Conerikuticn to 
Overhead (79,990) 


l Gperneting Revenue Deducs- $29,616,220 
$_( 104,419) 


© Operating Xncome 


Operating Ratio 100. 35% 
. Operating Income + Operating Revenue (.35%} 
Adjustment of Revenue for Downtown Shopper 


Aonual Cost Projected for Downtown Shopper 
Gn Books ~ 4/16/62 to §/31/62 - $15,854.78 
Adj. on Exb. 5, Sch. 1 15,800.00 


WMATC Adjustment 
Ini. & Dam. on Extra Revenue, 
Downtnown Shopper - 


Total 
Adjustments After Co. Entries Were Made 
Net Adjustment 


Adjustments 


$9,506 (A) 


2,991 (B> 


(71,012) 
(399,766) 


(764,033) 


766, 382 


- $9,560 
- $40,890. 24 
31,654.78 


a 


$ 9,235.46 


AS Ne Track F ee rovisions No Track Remeval Prov. 
z for Acq, Adj. 


Adjusced 


$29,521,301 


26,246,835 
795,005 
2,172,296 
(1,028, 860} 
1,044,196 
(79,690) 


$29,150,782 


$_ 370,519 


98. 747, 


1.26% 


4 


26,245 ,835 
796,005 
208 , 309 

2,172,296 


(264,513) 


(79,690) 


$29,079,142 


S22 


$442,159 


98.50% 


1.50% 


$29,521,301 


22,245,835 
795,005 
208 , 309 

2,172,296 


(1,028,860) 


(79,690) 


$28 314,895 


$_1, 206,406 


95.91% 


4.09% 
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EXHIBIT WMATC-16 
[1] 


D. C. TRANSIT SYSTEM, INC. (D. C.) 
DEPRECIATION OF RAIL FACILITIES 


"Track Facilities" covers only the following: Passenger Streetcars, Rail 
Service Equipment, Track and Line, Duct System, Low Tension Cable, 
and Substation Equipment.) 


Rail Facilities-Original Cost $23,595,538 
Depreciation Accumulated to 

12/31/59 17,915,077 
Unrecovered cost at 12/31/59 $ 5,680,461 
Estimated Salvage (558,817) 
Net - unrecovered cost $ 5,121,644 


Monthly 
Accrual 
At regular depreciation rates, the 
accruals for 43-1/2 months, to 
8/15/63, will total 2,953,270 $ 67,891 


This will leave an unrecovered 
cost of ($2,168,374 x 49.4% = 


$1,071,177 + 43-1/2= 24,625 


Combined Regular - and - Special 
Depreciation $ 92,516 


Therefore, if everything had gone as 
estimated, there would be left, un- 
recovered, at 8/15/63, the amount of 
$2,168,374 minus $1,071,177 or 


$1,097,197 


WMATC Staff has developed the following from book entries: Projected at 


8/31/62 11/30/62 8/15/63 


Depreciation Accumulated to 12/31/59 $17,915,077 $17,915,077 $17,915,077 
Add-Accruals @ $92,516 per month 2,960,512 3,238,060 . 4,024,446 
Add-Salvage-Per Books 696,287 1,080,911 . 1,080,911 (assumed) 
Deduct - Removal Costs (180,653) (216,534) |. (216,534Xassumed) 
Net Recovered Costs ateach date $21,391,223 $22,017,514 $22,803,900 
Original Cost 23,595,538 23,595,538 _23,595,538 
Unrecovered Costs at Each Date $ 2,204,315 $ 1,578,024 $ 791,638 
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EXHIBIT WMATC-17 


[1] 


D. C. TRANSIT SYSTEM, INC. (D. C.-) 
DEPRECIATION RESERVE STUDY 
AS OF 6/30/60 - PER J. L. INGOLDSBY (D. C. PUC) 
"RAIL FACILITIES ONLY" 
Estimated 


Net Actual Net Salvage - 
Salvage 10/1/59 to 11/30/62 


Cost of Net 
Title Salvage Removal Salvage 


Passenger 
Streetcars $239,281.78 $ 279,963 $ 92,118 $187,845 


Rail Service 
Equipment 2,683.44 5,667 2,504 3,163 


Track and 
Line -0- 73,613 (6,303) 79,916 


Duct System -0- 4,140 770 3,370 


Low Tension 233,981.32 712,528 127,445 585,083 
Cables 

Sub-Station 

Equipment 16,298.63 5,000 -0- 5,000 


Totals $492,245.17 $1,080.911 $216,534 $864,377 


Excess of 


Actual Over 
Estimate 


$ (51,437) 
480 


79,916 
3,370 
351,102 


(11,299) 
$372,132 
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EXHIBIT WMATC-20 


[1] 


D. C. TRANSIT SYSTEM, INC. (D. C.) 


PROJECTED OPERATING STATEMENT FOR "FUTURE ANNUAL PERIOD" 
AT PRESENT FARES (USING 14-YEAR LIFE, 4% SALVAGE, NO TRACK 
REMOVAL ACCRUAL, AND 20-YEAR TERM FOR THE ACQUISITION 


ADJUSTMENT) 


WMATC ADJUST- 


EXH. #8 MENTS 


Operating Revenue $29,521,301 
i 


Operating Revenue Deductions: 
Operating Expenses 26,246,835 


Taxes, Other than 
Income taxes 796,005 


Income Taxes —— 
Depreciation 2,208,314 228,701 
Acquisition Adj. (1,028,860) 764,247 


Prov. for Track 
Removal 1,044,196 (1,044,196) 


Limousine Contribution (79,690) 


Total eosin Revenue 
Deductions $29,186,800 


Net Opgrating Income $334,501 


Operating Ratio 98.87% 
Net Op. Income + Op. Revenue 1.13% 


AS 
ADJUSTED 


$29,521,301 


(26,246,835 


796,005 

208,309 
2,437,015 
(264,613) 


(__ 79,690) 


$29,343,861 
$ 177,440 


99.40% 
60% 
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EXHIBIT WMATC-21 


[1] 


D. C. TRANSIT SYSTEM, INC. (D. C.) 
RESERVE FOR TRACK REMOVAL AND REPAVING 
AUGUST 15, 1956 THROUGH AUGUST 31, 1962 


Per Co. Exhibit #27 Less: 
Gross Net Reserve 
Year Accruals Charges Salvage Charge Balance 


1956 $ 391,573.42 $ - $ - $ - $ 391,573.42 
1957 1,044,195.80 S = - 1,435,769.22 
1958 1,044,195.80 24,288.28 (11,552.77) 12,735.51 2,467,229.51 
1959 1,044,195.80 135,908.67 (87,306.35) 48,602.32 3,462,822 .99 
1960 1,044,195.80 ' 877,456.24 (179,416.08) 698,040.16 3,808,978.63 
1961 1,044,195.80 ‘° 532,943.05 (42,162.49) 490,780.56 4,362,393.87 


8 Mos. 
ended 
August 
31,1962 696,130.54 _ 232,253.95 (29,554.42) 202,699.53 4,855 824.88 


_——— 


$6,308,682 .96 '$1 802,850.19* ($349,992.11) $1,452 858.08 $4,855 824.88 


Balance at 11/30/62 


11/30/ 
62  $6,569,731.91 $2,052,048.80 ($462,233.25) $1,589,815.55 $4,979,916.36 


“Includes $180,709.69 - D. C. Income Tax 
1,789.76 - Tax Penalty 


—_ 


$182,499.45 


D. C. TRANSIT SYSTEM, INC. (D. C.) 


ESTIMATED INCREASES IN PASSENGER REVENUE IN 1963 ANNUAL PERIOD 167 


EXHIBIT WMATC-22 


Est. Pass. Est. Increase 
Increase Fares Revenue At In Passenger 
In Fare tance vs Number Proposed Fare Revenue 


eee (6) oD) (8) (9) (10) 


“9,264, 268 $3,128,853 
18-3 /4% 3-3/4% 961, 80, 307,219 2,385,751 
124% 24%, 97% 81,350,170 1,616,574 
64% 14% 98-3/4 82,393,121 821,324 


AT PRESENT FARES 
Passenger Revenue 
Revenue Passengers 


Present 
Fare 


Proposed Fare te Passengers 


Proposed 


Paying 
Resis- 
(1) (4 
Prospective 
:oken Passengers $16,687,214 83,436,072 258 257, 5% 95 
4/95¢ = 23-3/4¢ 
4/90¢ + 22k¢ 


4/85¢ ~= 2ike 


$19,815,057 
19,072,965 
18,303,788 
17,508, 538 


(16) | 


Col. 10 Col. 12 - B + (10) - (13) - (14) x 54.4% (14) - (15) 
Plus x Additional Net Revenue less 22.7% Net Increase in 
$29,521,301 (A) 4% Inj. & Dam. Exp. Increase for Inv. Cr. Net Op. Revenue 
25¢ $32,650,154 $1,306,006 $51,351 $3,077,502 $1,674,151 
j 1,294,126 $1,783,376 


Gp (13) Cia) 5) (7) 
(10 + (A) 

New Gross 

On. Revenue 


$ 32,650,154 


4/95¢ 31,907,052 


4/90¢ 31,137,875 


4/85¢ 30,342,625 


Future Period Income - $29,521,301 


1,286,083 
994.142 


— 


1,276,282 21,627 2,364,124 


1,245,515 (9,140) 1,625,714 884, 388 


683,319 


1,213,705 (40, 950) 862,274 469,077 


362,597 


(A) 


x 4.25% 


$ 1,254,655 


(B) 


1,369,982 


942,395 


499,677 


31,907,052 


31,137,875 


30, 342,625 
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EXHIBIT WMATC-24 


[1] 


D. C. TRANSIT SYSTEM, INC. (D. C.) 
PROJECTIONS OF RESULTS UNDER VARIOUS FARE STRUCTURES 


17- Year Life 17-Year Life 14-Year Life 
No Track Accrual No Track Removal 4% Salvage 
10-Yr. Acqu. 20-Yr. Acqu. No Track Accru. 


Adj. Adj. 20-Yr.Acqu. Adj. 


Future Annual 
Period at Present 
Fare; Net Operat- 
ing Income 


WMATC Exhibit#8A $1,206,406 $ 442,159 $ 177,440 


New Net Operating 

Income at new rates 

WMATC Exhibit #22, 

Col. 6 $2,989,782 $2,225,535 $1,960,816 


25¢ + $1,783,376 
% of Gross Oper- fi 
ating Revenue 9.16% 6.82% 6.01% 


4/95¢ + $1,369,982 2,576,388 1,812,141 1,547,422 
% of Gross Oper- 
ating Revenue 8.07% 5.68% 4.85% 


4/90¢ + $942,395 2,148,801 1,384,554 1,119,835 
% of Gross Oper- : 
ating Revenue 6.90% 4.45% 3.60% 


4/85¢ + $499,677 1,706,083 941,836 677,117 
% of Gross Oper- 
ating Revenue 5.62% 3.10% 2.23% 


169 


EXHIBIT WMATC-30 


[1] 


D. C. TRANSIT SYSTEM, INC. 
PROJECTED OPERATING STATEMENT FOR FUTURE 
ANNUAL PERIOD AT PRESENT FARES 


(Using 14-year life, 4% Salvage, No Track 
Removal Accrual; 10-year term 
for the Acquisition Adjustment) 


Operating Revenue 


Operating Revenue Deductions: 
Operating Expenses 
Taxes, other than Income Taxes 
Income Taxes 
Depreciation 
Acquisition Adjustment 
Track Removal 
Limousine Contribution 


Total Operating Revenue Deductions 


Net Operating Income 


Operating Ratio 


Net Operating Income + Operating Revenue 


$29,521,301 


$26,246,835 

796,005 

208,309 

2,437,015 

( 1,028,860) 
-0- 

(79,690) 


28,579,614 


$ 941,687 


96.81% 


3.19% 
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EXHIBIT NO. P-1 


[1] 


TRANSIT COMPANY EARNINGS-PRICE RATIOS 
Averages and Medians 1952-1961 


(A) Per share earnings related to average market price for same year. 
(B) Per share earnings related to average market price of next preceding year. 


1952 - 1956 1957 - 1961 1952 - 1961 
(Percent) (Percent) (Percent) 
COMPANY Average Median Average Median Average Median 
Baltimore 9.6 8.0 9.1 8.2 9.3 8.2 
Sree 9.9 12.9 8.7 8.3 9.2 8.9 
Cincinnati 10.4 9.5 9.2 71 9.8 8.3 
rene 10.2 9.5 10.0 9.1 10.1 9.3 
Dallas 19.8 17.3 18.1 18.7 18.9 18.0 
erase 16.8 14.8 19.9 21.8 18.4 17.1 
Fifth Avenue 10.9 10.0 6.6 7.9 9.3 9.6 
Coach Lines ,Inc- 12.3 12.0 6.1 8.3 10.0 9.0 
Galveston- 10.9 10.4 8.9 8.5 9.9 
oust 11.0 9.8 8.7 8.1 9.9 
Kansas City 15.0 12.3 
ERs 19.4 13.2 
National City 12.9 12.7 
une 15.3 17.2 


Niagara 18.5 19.9 


Frontier 
Transit 20.9 26.3 


Ex.No. P-1 (Cont'd) 
Page3 


[2] 


1952 - 1956 1957 - 1961 1952 - 1961 
(Percent) (Percent) (Percent) 
COMPANY Average Median Average Median Average Median 


Railway Equip- 
ment and Realty od 9.8 9.2 11.0 8.9 11.0 


Co., Ltd. (B) 12.2 13.2 10.0 12.5 11.3 12.5 
St. Louis Public (A) 6.6 5.6 6.2 6.0 64° 5.8 
Svc: (B) 7.5 6.0 6.0 5.1 6.8 | 5.6 
Minnesota Enter-(A) 8-1 TA 7.8 1.5 719 (7.5 
prises, Inc. (B) 9.3 8.4 7.9 6.0 8.5 7.2 
UnitedTransit (A) 18.8 20.4 13.3 13.8 16.1 15.5 
(Del.) (B) 21.3 19.0 13.7 16.0 17.5 16.7 


Total, All (A) 12.7 10.7 10.7 9.4 11.7. +104 
Companies (py) 14.1 12.8 11.6 9.3 12.9 11.0 


[3] 
TRANSIT COMPANY EARNINGS PRICE RATIOS 
1952 - 1961 
Average and medians for all companies combined, by year 


(A) Per share earnings related to average market price for same year. 
(B) Per share earnings related to average market price for next preceding year. 


: Number of 
A (ha Companies 
Year Average Median Average Median © Included 1/ 
1952 17.7 15.2 19.9 18.8 : 10 
1953 17.4 14.7 19.8 13.7 | 112/ 
1954 11.0 11.2 12.2 13.1 12 
1955 11.3 9.5 13.2 Tol} 
1956 7.4 7.4 7.3 m2 | 2 
1957 12.3 11.3 10.6 92 | 
1958 10.3 7.7 11.8 7.3 
1959 10.8 10.2 13.4 12.0 
1960 11.6 10.3 12.5 9.8 
1961 3 8.1 8.2 9.1 8.2 


i/ Comrunies having negative ratios or for which data were not available are 
excluded altogether in that year's ratios. Capital Transit and D. C. Transit are 
excluded in all years. 


2/ (B) in 1953 represents 10 companies. 
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EXHIBIT NO. P-1 
Page 4 
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ae 


6.5 
6.2 
NA. 


Annualized 
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loss 
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See page 5 for footnotes 
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1952 1953 1954 1955 1956 1957 1958 1959 1960 1961 


A 13.6 loss 
B 21.1 loss 


A loss 
B loss 
A loss 
B loss 


ment and 


Realty Co., Ltd. 


St. Louis Public 
t Com- 


Transit System, inc. 
pany (Dela.) 


Service Company 


Company 
Lines, Ince 


Inc. 


Inc. 
Minnesota Enterprises, 


The Baltimore Transit 
Cincinnati Transit 
Dallas Transit 

Fifth Avenue Coach 
Galveston-Houston 
Kansas City Transit, 
National City Lines 
Niagara Frontier 


Railway Equip 
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EXHIBIT NO, P-3 
[1] 


TRANSIT COMPANY RATIOS AND OTHER DATA 1952-1961 
1/ 


Ten-Year— Averages of Various Items, By Company 


Earned On 


Average Common 
Stock Equity 


Company % 2/ 
The Baltimore Transit Co. 6.9 
Cincinnati Transit Co. 4.0 
Dallas Transit Co. 6.7 
Fifth Avenue Coach Lines, Inc. 7.5 
Galveston-Houston Company : 7.1 
Kansas City Transit,Inc. (9 yrs) 10.1 
National City Lines c 11.6 
Niagara Frontier Transit 8.0 


Railway Equipment and Realty 
Co., Ltd. (8 yrs) : 4.4 


St. Louis Public Service Co. 4.8 
Minnesota Enterprises, Inc. 6.4 
United Transit Company (Del.) 


ALL COMPANIES 


1/ 


— Ten years unless otherwise noted. 


2/ Includes negative ratios where there were such. 


TRANSIT COMPANY DEBT RATIOS 1952-1961 


1952 


The Baltimore Transit . 34.7 
Company 


Cincinnati Transit 65.5 
Company 


Dallas Transit 29.7 
Company 


Fifth Avenue Coach 22.4 
Lines, Inc. 


Galveston-Houston 21.5 
Company 


Kansas City Transit, 16.1 
Ince 


National City Lines 29.0 


Niagara Frontier 


: ““fransit System, Inc.” ee aches ate imki ee ad 


Railway Equipment and 
Realty Co., Ltd. 


St. Louis Public 
Service Company 


1953 


1997 
60.3 


52.0 


35.2 


31.8 


€-d “ON LIGIHXa 


COMP CONT'D 


1952 1953 1954 1955 1956 1957 1958 1959 1960 196) 


Minnesota Enterprises, 22.2 56.7 52.5 51.7 46.6 41.2 28.0 25.6 17.7 
Inc. 


United Transit 35.7 32.0 29.5 25.9 30.7 29.2 26.7 30.5 33.7 28.8 
Company (Del.) 


D. C. Transit System, 57.3 63.9 56.2 
Inc. (Delaware) 


Bs 
es 
& 
= 
é 
ty 


Kansas City Transit, Inc. was merged into Sovereign Western Corporation, 
July, 1961. 


Railway Equipment and Realty Co., Ltd. was dissolved in September, 1960 
and the properties sold to a government transit operation. 


TRANSIT COMPANY EARNINGS ON AVERAGE COMMON STOCK EQUITY 
1952-1961 (PERCENT 


1952 1953 195% 1955 1956 1957 1958 1959 11-0 


Baltimore Transit (11.0) 9.3 4.9 joel Pel slow. —6re. 1995) 1626 
Company 
Cincinnati Transit . B.2 305 , 067 2.8 4.2 2.8 2.7 5.3 7.2 
Company i : _~ 
Dallas Transit Weg, 9337) 630) 4766 7.5 9.9 8.0 4 8.2 
Company 
Fitch Avenue Coach 15.1 8.0 15.5 13.0 11.8 11.1 (3.0) 1.1 6.2 
ines 
Galveston sguecon 9.2 6.3 6.6 8.9 8.4 5.6 8.8 6.4 6.1 
co cany 
Kansas City Transit, 10.3 8.6 5.2 44 9.4 (33.3) 24.1 34.6 27.3 


Ince 

Nate City 12.4 15.2 16.7 15.5 13.2 14.3 7.9 9.4 6.6 

nes 

Niagara Frontier 9.5 12.1 6.3 99 16.7 %2 44.6 3.9 8.8 
Transit System, Inc. 

Railway Equipment and 4.5 (3.1) 6.2 4.6 1.0 8.4 3.4 10.2 2/ 
Realty Co., Ltd. 

St. Louis Public 4.8 6.9 4.7 Koy 894.6 4.0 5.0 5.7 4.0 
Service Company 

Minnesota Enterprises, (0.5) 303 7-8 7.0 74 6.6 1.7 5.0 12.4 


Inc. 

a tenes Company 12.2 13.4 9.1 17.6 14.3 13.1 10.6 12.3 8.8 
Del. 

D.C. Transit System, Inc. 141.1 
(Delaware) / 


e 
> 
oy 
w 
4 
Z 
2 
td 
I 
oo 


 3/ Earnings for 1999 and stockholders equities adjusted back to 1959 for 
$481,212 portion of proceeds of sale of SW properties originally re- 
ported as profit and later reversed. 


Parentheses indicate ratio of net loss to average common stock equity. 
[1s and 2/ refer to footnotes on page 3.) 
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ER’ SHARE CF COMMON STOCK (B) 


EARNINGS PER SH 


TRANSIT COMPANY BOOK EQ 
AVERAGE .MARKET PRICE P. 


1952 1953 1954 1955 1956 1957 1958 1959 1960 1962 


B N.A, 


The Baltimore Transit A 
Company 


Cincinnati Transit 


Dallas Transit 


22.1 "0 
17.3 A288 b 
1.36 (0.68) 


.8 
4 
23 


Coach Lines, Inc. 


Fifth Avenue 


Galveston-Houston 


Kansas City 


Transit, Inc. 


National City Lines 


TRANSTT COMPANY BOOK EQUITY PER SHARE OF COMMON STOCK (CONT'D) 


1952 1953 195% 1955 1956 1957 1958 1959 
19 om 
.6 
0.76 


Poe 


oe 


| ol 


Onwm COMM 


Niagara Frontier 
Transit System, Inc. 


14.0 1368 18, 
ie 8 
1.47 0.28 
54.0 
34.3 
2.04 
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United Transit 
Company (Del.) 
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D. Cc. Transit System 
Inc, (Delaware) (Class A) 
(Class A) 


~ 
FOr © 
ed 
Pee 
° 
oe) 
(oe) 


2/ Railway Equipment and Realty Co., Ltd., was dissolved in September, 1960, and 
its properties sold to a government transit operation. 
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[1] 
EXHIBIT NO. P. 6 


PROJECTED INTEREST PAYMENTS IN 1963 
FOR D.C. TRANSIT SYSTEM, INC.1/ 


Interest 


National Bank of Washington (100 buses - 6%) $ 27,625 
American Security & Trust Co. (100 buses - 6%) 57,776 
First Natl. City Bank (N.Y.) (75 buses - 6%) 120,179 
Yellow Mfg. Acceptance Corp. (5 buses - 6%) 9,588 
Mass. Mutual Life Insurance Co. (175 buses - 6%) 223,830 
Suburban Trust Co. (50 buses - 5-1/2%) 33,520 
Perpetual Building Assoc. (Mtnce base - 6%) 105,571 


Estimated interest charge for rental of 38 buses and 
purchase of 75 new buses in fall 1963 24,000 


$ 602,089 


Total principal of outstanding debt 
obligations at December 31, 1962..... . -$ 10,314, 881 


1/ Company records 
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[1] 
EXHIBIT NO. P. 7 


AVERAGE BOOK EQUITY IN 1963 OF 
D.C. TRANSIT SYSTEM, INC. 


1. Capital Stock 500,000 
2, Earned Surplus at August 31, 19622/ 3,247,526 


3. Net Increase in Earned Surplus in 

last 4 months of 1962 

(See page 2) 78,380 
4. Total Book Equity at December 31, 1962 3,825,906 


5. 1963 Net Income at Present Fares 
$1,262,169 


6. Dividends in 1963 500,000 : 
7, Net Increase nEarned Surplus in 1963 762,169 
8. Total Book Equity at December 31, 1963 4,588,075 


9. Average Book Equity in 1963 
(Line 4 & Line 8) + 2 $ 4,206,990 


1/ Earned surplus at August 31, 1962, of 


$3,770,876 (WMATC #4) less $523,350 
adjustment of income tax liability. 


Ex. No. P. 7 (Cont'd) 


Page 2 182 


[2] 


CALCULATION OF PROJECTED NET INCREASE 
IN EARNED SURPLUS IN LAST 4 MONTHS 
OF 1962 FOR D.C. TRANSIT SYSTEM, INC. 


Net Income 


1961 September 
October 
November 
December 
January 
February 
March 
April 
May 
June 
July 
August 


Quarterly Dividends: 


1961 September 
December 
1962 March 
June 


Net Increase in Earned Surplus 
During 12 months ended August 31, 
1962 


Average Monthly Increase in Earned 
Surplus 


Net Increase in Earned Surplus in 
last 4 months of calendar year 1962 


Source: Company records 


$ 105,995.86 
148,954.94 
56,108.29 
35,463.04 
(140,337.71) 
(100,043.28) 
138,582.83 
177,962.40 
84,635.53 
136,500.34 
19,752.92 
71,563.17 $735,138 


——— 


125,000.00 
125,000.00 
125,000.00 
125,000.00 500,000 
235,138 
19,595 


78,380 


Year 


1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1957 
1958 
1959 
1960 
1961 
1962 
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[1] 
EXHIBIT NO, P-11 


COMPARISON OF EARNINGS GN BOOK EQUITY OF | 
CAPITAL TRANSIT COMPANY (1947-1954) 
AND D. C. TRANSIT SYSTEM, INC. (DEL.) (1957-1962) 


Average Net Income as 
Net Book % of Average 


Income Equity Book Equity 
(In Thousands) 


$ (90) 
23,0102/ 
23,7102/ 
23,9791/ 
24,6411/ 
23,888 
22,258 
21,461 
580 


se 


400 680 
2,3012/ 1,6312/ 
786 2,774 
944 3,239 
(8 ménths 584 3,539 
annualized) 


f 


7 
4 
8 
8 
4 
3 
0 
3 
8 
1 


1/ Reduction of $5,280,000 in par value of capital stock made 
Novembtr 1, 1951 to provide $5,250,000 to write plant and 
equipment down to original cost reflected in these book | 
equities. 


2/ 


Southwa@st properties. 


= South for $481,212 portion of proceeds of sale of 
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[1] 


EXHIBIT NO. P. 12 


EXCESS EARNINGS ON BOOK EQUITY 
OF D. C. TRANSIT SYSTEM, INC. 
(1957 - 1962) 
(In Thousands) 


Fair Annual Excess Earnings on 


Reported Earnings Earnings on, / Book Equity 
On Book Equity Book Equity— (Col. 1 - Col. 2) 
(1) (2) 


1957 


1958 
1959 
1960 
1961 


(3) 


$ 76 


89 
212 
361 
421 523 


19622/ 584 460 124 


Total Excess Earnings (1957-1962) $ 3,885 


1/Based upon an annual return to book equity of 13 percent. 


2/ See note 2 on Exh, P- 


3/ 


8 months annualized. 
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[1] 
EXHIBIT NO, P. 13 


PROJECTED NET INCOME IN1963FOR / 
D. C, TRANSIT SYSTEM, INC., AT REDUCED FARES= 


. Operating Revenues?/ $28,032,564 
Operating Revenue Deductions: 


Operating Expenses 26,246,835 
Taxes other than income taxes | 796,005 
Income Taxes - 

Depreciation 1,514,444 
Amortization of the Acq. Adj. (1,028, 860) 
Provision for Track Removal & Repaving - 

. Limousine Contribution to Overhead '_(79,690) 


. Total Operating Revenue Deductions 217,448,734 


OP SAMI PHON 


= 
oO 


. Net Operating Income | 583,830 


. School Fare Subsidy (Est. Max. Available 
based on Exh. DCT-9) _ 547,246 


= 
_ 


. Net Operating Income Adjusted for Subsidy 1,131,076 


Be 
@ pw 


. Interest Expense | 602,089 


. Net Income and Earnings for Equity $ | 528,987 
. Return on Equity of $3,840,3993/ 13.8% 
. Profit Margin (Line 12 + Line 1) 4.0% 


a 
Dory 


1/ Assuming a reduction in cash fares of 25¢ to 20¢ and no increase 
in passdngers. 


2/ Assuming a reduction in cash fare revenues of $1,488, 731 from 
prospective cash fare revenues of $7,443,685, at present | BES 
(DCT~9). 


3/ Average Book Equity in 1963 at present fares of $4,206,990 
(Exh, P- , line 9) less one-half the net increase in earned sur- 
plus at present fares of $762,169 (Exh. P- , line 7) or $381,085; 
plus one-half the net increase in earned surplus at reduced fares 
of $28,987 (Net income of $528,987 less dividends of ve 000), or 
$1 4,494. 
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[1] 
EXHIBIT NO. P. 14 
EXCERPTS FROM LEGISLATIVE HISTORY 
OF SCHOOL FARE SUBSIDY ACT 
P.L. 87-507, 87th CONGRESS 
A. House Report No. 1629, 87th Congress, 2nd Session, page 2. 

“The D. C. Transit Co. informed this committee that they 
anticipate an appreciable increase in their cost of operation 
this year, largely because of a wage increase, and consequently 
they expect their net earnings to fall considerably below the 
figure for last year. Should this be the case, then, of course, 


the difference between the company's net earnings and the 


ceiling determined by the Commission as a fair and equitable 


return will increase. 

Under these circumstances, should the subsidy which is the 
subject of this bill not become available, the Transit Co. states 
that they will then feel obliged to request a general fare in- 
crease in order to make possible an adequate net return. Thus, 
the situation resolves itself to a question of whether this subsidy, 
which is for educational purposes, should be levied upon a 
small number of citizens; namely, the adult patrons and the stock- 
holders of the carrier, or upon all the tax-paying citizens of the 
District of Columbia as a part of the cost of education. It is the 
opinion of this committee that the latter course is by far the 
more equitable." 

B. Senate Report No. 875, 87th Congress, 1st Session, page 3. 

"Since a subsidy principle is involved, the question remains 
as to whether this subsidy for this educational purpose shall be 
levied upon a small number of citizens, namely the adult patrons 
and the stockholders of the carrier, or upon all the citizens of 
the District of Columbia as a part of the cost of education. The 
committee believes that the latter more clearly meets the 
standards of equity." 


Ex. No. P. 14 (Cont'd) 
187 Page 3 ; 


[2] 
C. Hearings on H.R. 6633 and H.R. 6634 before House Committee on 
the District of Columbia, 87th Congress, 1st Session. 
1. Letter, dated May 4, 1961 to the Hon. Alan Bible, from George 
E. C. Hayes, Chairman, Public Utilities Commission: 

"In our opinion a subsidy of any sort should be used to com- 
pensate for a deficiency in earnings, if any exists, in lieu of in- 
creasing other rates of fare." (p.6) 

2. Letter, dated May 23, 1961 to the Hon. John L. McMillan from 
Walter N. Tobriner, President, D. C. Board of Commissioners: 

"The Public Utilities Commission .. . recommended that any 
subsidy should be used to compensate for an deficiency in earn- 
ings if any exists in lieu of increasing other rates of fare." 

(p. 3) 


"The Board of Commissioners of the District of Columbia con- 


curs in the views and recommendations of the Public Utilities 


Commission." (p. 4) 
3. Statement of O. Roy Chalk, President and Chairman of the Board, 
D. C. Transit System, Inc.: 

"The legislation before this committee today is of prime im~ 
portance to all of the people who use mass transit in the District 
of Columbia and of equal importance to the transit companies, 
because, unless the proposed legislation is enacted into law, the 
riding public will be compelled to pay higher fares in:order to 
mak up the losses incurred in transporting schoolchildren at 
reduced fares. | 


[3] 
The cost of transporting schoolchildren to and rors their 
schools is an inseparable part of the cost of their education and 
this cost as a matter of princple, should be borne by the local 
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government and not by the regular customers of the transit 
company." (p. 9) 
* * * 

"Bach year since we commenced operations, our costs have 
increased drastically both as the result of our agreements with 
the union and as the result of the increasing cost spiral re~ 
sulting from inflation. Unless we receive the relief contem- 
plated by the proposed legislation, it will be necessary for us to 
obtain immediately an increase in our fares to a flat 25-cent 
fare across the board. At the present time, our fare schedule 
consists of a 25-cent cash fare, with tokens which comprise 
about 75 percent of our income, to be sold at the rate of five 
for $1 (or 20 cents each) and with school fares at the reduced 
rate of 10 cents." (p. 12) 

* * * 
"Mr. Dowdy:. . - In the event that Transit Co. didn't carry these 
children at all, there was some other means of carrying them, 
would your cost of operations be reduced in excess of the 
$5 50,000 ? 

Mr. Chalk: Our revenues would be increased, we would have 
more room for full-fare paying passengers. We never have 
enough room in the morning at the peak hours, for example, to 
carry all the requirements of the city; therefore, if there were 
15 children in a particular bus and they were not there, they 
would be replaced by 15 adults who would be paying a full fare. 


We would benefit by that arrangement." (p. 17) 
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[1] 
EXHIBIT NO. P. 16 


PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 
November 10, 1959 
IN THE MATTER OF 


CHANGE IN THE RATE BASE 
OF D. C. TRANSIT SYSTEM, 
INC. 


P. U. C. No. 3581 


REPORT OF THE COMMISSION 


The Petition 
D. C. Transit System, Inc. (hereinafter referred to as the 


Company) filed a petition with this Commission on September 25, 1959, 
for a change in the basis upon which its rate of return is determined 
from the system rate base to the gross operating revenue base without 
any change in the existing schedule of rates currently in effect. The 
Company requested that the rate base change be applicable. 

(a) to the 12-month period ended August 31, 1959; and 

(b) to all periods thereafter. | 

The issues raised by the petition are clearly separable under 
subheads (a) and (b) above as to fact and law. Our treatment of the two 
issues will be governed accordingly. 
Reason for the Request 

The basic reason for the petition is the effect of rate base on the 
Company's liability for motor vehicle fuel tax. The Company's prime 
concern, as stated in paragraph 8 of the petition, is that on the basis 
of the system rate base adopted by the Commission in its rate Order 
No. 4480, dated August 28, 1958, the Company will "be liable for motor 
vehicle fuel taxes for the 12-month period ended August 31, 1959, in 
the total amount of approximately $380,000." Conversely, if the rate 
of return of the Company for the same period were to be fixed on the 
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basis of gross operating revenues, the Company would not be Liable for 
any motor vehicle fuel tax for that period. To be realistic, it is fairly 
obvious that once the gross operating revenue base is adopted, it is 
highly unlikely that the Company will be liable for motor vehicle fuel 


taxes within the aforeseeable future. 


[2] 

Law Involved 

Public Law 757, 84th Congress (70 Stat. 598) approved July 24, 
1956, granting a franchise to D. C. Transit System, Inc. is the controll- 
ing law. Sections 4, 7 and 9 are particularly pertinent and will be re- 
ferred to in our consideration of the petition. 
Factual Background 

For a clear understanding of the matters involved in this petition, 
a brief review of the law controlling the statutory duty of the Commis- 
sion, together with the steps taken by the Commission in furtherance of 
the legislative policy therein expressed, seems appropriate. 

Public Law 757, granting a franchise to the Company to operate 


a mass transportation system, states in Section 4, inter alia, that: 


"#exIt is hereby declared as a matter of legislative policy that in 
order to assure the Washington Metropolitan Area of an adequate 
transportation system operating as a private enterprise, the 
Corporation, in accordance with standards and rules prescribed 
by the Commission, should be afforded the opportunity of earning 
such return as to make the Corporation an attractive investment 
to private investors. As an incident thereto the Congress finds 
that the opportunity to earn a return of at least 6-1 /2 per centum 
net after all taxes properly chareable to transportation operations, 
including but not limited to income taxes, on either the system 
rate base'or on gross operating revenues would not be unreasonable, 
and that the Commission should encourage and facilitate the 
shifting to such gross operating revenue base as promptly as 
possible and as conditions warrant; and if conditions warrant not 


Se ee ee ee 


later than August 15, 1958***" (Emphasis supplied). 
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Section 7 of the franchise obligates the Company to initiate and 


carry out 2 plan of gradual conversion of its street railway operations 
to bus operations within seven years of the enactment of the Franchise 
Act upon terms and conditions prescribed by this Commission. 

Section 9 of the franchise sets forth the manner in which liability 
for the payment of motor vehicle fuel tax is determined. Liability for 
such tax is conditioned upon whether or not the Company earns a 6-1/2 
per cent rate of return on the system rate base, except that with respect 
to any period for which the Commission utilizes the operating ratio 
method to fix the rates of the Company, the 6-1/2 per cent return is to 
be applied to gross operating revenues. In accordance with the pro- 


visions of Section 9, this Commission determines the Company's 


[3] 
net operating income for each 12-month period ending August 31st and 
certifies to the Commissioners of the District of Columbia the amount 
in dollars by which the Company's net operating income exceeds or is 
less than a 6-1/2 per cent rate of return. 

The Commission has submitted two certifications under Section 9 
of the franchise relating to motor vehicle fuel taxes and has acted upon 
one application of the Company for a change in its schedule of rates 
since the franchise was granted. | 

The giizst determination under Section 9 was made in 1957, and 
on November 27 of that year the Commission rendered its findings and 
certification (P.U.C. No. 3592). In its discussion of the statutory re~ 
quirements governing the rate base (p. 3), the Commission = among 
other things: | 

"The Company has contended that under the provisions of Section 

9 the Commission could and should make the determination for 

the 12~months ended August 31, 1957, on the operating ratio 


method. Ww 


( 
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After discussing the results of adopting such a method, the 
Commission stated: 

™eeKWhile the franchise indicates that it was the intention of 
Congress that the Com pany should be afforded the opportunity 
of earning a liberal return, we have an inherent responsibility 
to see that such return does not transcend the bounds of 
reasonableness. It is our belief that the change to an operating 
ratio method was contemplated for consideration only after the 
conversion program is well under way with the additional in~ 
vestment of capital required as an incident thereto. We have 
accordingly concluded, as recommended by the staff, that the 
determination of the Company's return for the 12-months ended 
August 31, 1957, must be made on the basis of the system rate 
base." 

The Commission was again requested by the Company to adopt 
the operating ratio methodina rate proceeding filed on May 2, 1958. 
In its findings and conclusions appearing in Order No. 4480 at p. 3, 
dated August 28, 1958, the Commission stated: 

"The Company proposed that the determination in this proceeding 
should be made under the operating ratio method whereby it 
would be afforded the opportunity of earning 6-1/2 per cent 
on gross operating revenues, even though rates were not requested 


in this proceeding to provide such a return. The testimony of both 


of the staff witnesses was to the effect that the adoption of the 
operating ratio method was directly related to the conversion 


[4] 
requirement of Section 7 of the Franchise Act, and the related 
increase in the investment incident thereto. It was their 
opinion that the conversion program has not progressed to the 
point where conditions at this time warrant shifting to the 
operating ratio method. In this we concur, and accordingly find 
that present conditions do not warrant shifting to such gross op- 


erating base method." 
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The (ompany subsequently requested reconsideration of the 
above-quoted section of Order No. 4480. In its Order No. 4489, dated 
October 23, 1958, denying the Petition for Reconsideration, the Com- 
mission stated: 

"It appears from the Memorandum that the Company's basis for 
requesting reconsideration is related to the finding by the 
Commission on page 3 of Order No. 4480 to the effect: that 
present conditions do not warrant shifting to the gross operating 
ratio method as a basis for fixing rates, as conditionally rec= 
ommended in Section 4 of the Franchise Act. We there referred 
to testimony by two staff witnesses that adoption of the operating 
ratio method was related to the conversion requirements of 
Section 7 of the FranchiseAct and the related increase in invest~- 
ment incident thereto, and concurred in the view of these two 
witnesses that the conversion program had not progressed to 
the point where conditions at this time warranted shifting to 
the operating ratio method. 


"We did not state, nor should the inference be drawn, that we re- 


lied ‘selely on the status of the conversion program as the basis 
for our finding that present conditions do not warrant shifting to 
such gross operating ratio method at this time. The record will 
show that there was testimony by both witnesses that other 
matters would likewise have to be considered. One witness 
testified that a principal objection to shifting to the operating 
ratio method at this time was the fact that the allowable return 
to the Company would be excessive, and that under this method 
the Company wou ld be entitled to a return of 252 per cent on the 
original investment in equity capital of $500,000, and a return of 
161 per cent on the investment in equity capital as of June 30, 
1958, of $783,359. 
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[5] 


"The Commission gave consideration to this testimony and to other 


testimony of record, by both Company and staff witnesses, in 


arriving at the finding that shifting to the operating ratio method re- 

ferred to in Section 4 of the Franchise was not warranted under 

present conditions. We have also given consideration to the argu~ 
ments advanced by the Company in its Memorandum filed on 

October 20, 1958. We find nothing in the Petition or the supporting 

Memorandum that offers a sound basis for modifying our original 

findings set forth in Order No. 4480." 

Thereafter, on November 13, 1958, the Commission filed the certi- 
fication (P. U. C. No. 3592) required under Section 9 of the franchise re- 
lating to the net operating income of the Company for the purpose of de- 
termining liability for motor vehicle fuel taxes for the 12 months ended 
August 31, 1958. The Commission in that certification stated that since 
it had not heretofore utilized the operating ratio method to fix rates for 
the Company it concluded that the determination of net operating income 
must be made on the basis of a 6-1/2 per cent rate of return on the system 
rate base. 

Up to this point, our discussion has been devoted to the conversion 
from street railway to bus operation as one of the conditions precedent 
to a change from the system rate base to the gross operating revenue 
method. Separate and apart from this, however, the matter of con- 
version, and the program and methods to be followed, are of continuing 
concern to the Commission. Details of the series of conferences and 
exchanges of letters by the Commission and the Company, with relation 
to conversion requirements under Section 7 of the franchise, would 
serve no purpose here. Suffice it to say that, as of January 14, 1959, 
the Company submitted a statement showing the contemplated stages of 
conversion from street railway operation to bus operation (see Exhibit 
A attached to the petition). On January 27, 1959, the Commission 
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acknowledged receipt of the plan and stated in its opinion that, if the 
conversion program outlined in the Company's letter of January 14, 
1959, was initiated and carried out substantially in accordance with 
the time schedule indicated, it would satisfactorily meet the con- 
gressional mandate set forth in Section 7 of the Franchise Act (Exhibit 
C attached to the petition). 

On the same date that the Company submitted its conversion 
schedule, it also requested a decision from the Commission as to when 
it would approve the adoption of the gross operating ratio method for 
the determination of the return earned by the Company (Exhibit B 
attached to the petition). On January 27, 1959, the Commission replied 


as follows: 


[6] 
"The Pos is acknowledged of your letter dated January 14, 


1959, wherein you request a decision by this Commission, as to 
when it will approve the adoption of the gross operating revenue 
method for the determination of the rate earned by D. C. Transit 
System, Inc. We construe your letter as a request for an ex- 
pression of the Commission's views as to when you may reasonably 
anticipate the adoption of the gross operating revenue method. 

In reply thereto the Commission has to advise as follows: 

"The Commission is mindful of the legislative policy as 
enunciated by Congress in Section 4 of the Franchise Act that the 
Commission should encourage and facilitate the shifting from the 
system rate base to the gross operating revenue base as promptly 
as possible and as conditions warrant. The Commission is also 
mindful that good regulatory practice justifies at this time a 
tentative determination as to when ‘conditions’ will warrant a 
changing over to the gross operating revenue method in order 
that the Company may formulate long range policies and plans 
for the time when the system rate base method may no longer be 
employed in the regulation of rates. 
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"The Commission has advised you on several occasions that 
substantial progress in converting street railway operations to 
bus operations, with the related investment of additional capital 
for the purchase of new bus equipment to replace retired street 
cars, as well as abandonment of a substantial percentage of 
track based on mileage, would be important considerations in 
any determination as to when, in the opinion of the Commission, 
conditions would warrant changing over to the gross operating 
revenue method of regulating rates. 

"It is the considered view of the Commission that the major 
conditions to be met by the Company before a shifting to gross 


operating revenue method is warranted, would include compliance 


with the following: 
(1)'A conversion of street railway operations to bus opera- 
tions measured by abandonment of not less than 55 per cent 


of street railway track on the basis of mileage; or 


[7] 

(2) Completion of not less than 51 per cent of the con- 
version program as measured on the basis of new busses 
purchased (or committed to be purchased) to replace retired 
street cars; and 

(3) Adoption of a firm program of gradually replacing 
existing busses which are more than 16 years of age. 

"The Commission desires to point out that in order for the 
Company to comply with condition (1) above, (miles of track 
abandoned) or with condition (2) above, (new busses acquired to 
replace street cars), the conversion program, as proposed by 
the Company inits separate letter of January 14, 1959, would 
have to be completed through Stage 4, which is scheduled to 
occur during the year 1960. 
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‘It should be clearly understood, however, that while adoption 


of the gross operating revenue method for fixing rates will en- 
title the Company, under the provisions of Section 9(b) of the 
Franchise Act, to a return of 6-1 /2 per cent on gross operating 
revenues before there is any liability for motor vehicle fuel 
taxes, the Commission does not construe the provisions of 
Section 4 of the Franchise Act as requiring a 6-1/2 per cent re- 
turn.on gross operating revenues for rate~making purposes. It 
is the Commission's view that the final determination of the 
return to which the Companyis entitled for rate-making purposes 
is an administrative function of the Commission in the rate-making 
process, and that it was not the intention of Congress to limit 
the Commission's duty and responsibility in this respect, since 
the return to which the Company is entitled is a matter for de- 
termination in the light of circumstances as they exist at the 
time, after giving full consideration to the interests of both in- 
vestors and consumers under sound regulatory principles." 
Discussion and Conclusions : 
As previously stated, the petition of the Company may be divided 
into two distinct requests. Insofar as the petition requests a 


[8] | 
change in the system rate base applicable to the 12-month period ended 
August 31, 1958, its only possible effect would be on the motor vehicle 
fuel tax determination for that period. It presents a matter controlled 
by the franchise. The Commission having utilized the system rate base 
to fix the rates of the Company in effect for the 12-month period ended 
August 31, 1959, is therefore limited in its determination and certifica- 
tion under Section 9(c) of the franchise to the use of a 6-1/2 per cent 
rate of return as defined in Section 9(b) on the system rate base of the 
Company. We therefore conclude, as a matter of law, that the Company 
request for a retroactive order fixing the schedule of rates on the 
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pasis of the gross operating revenue method for the 12-month period 
ended August 31, 1959, must be denied. 

In our factual discussion, we have summarized the steps taken by 
the Commission in its regulation of the Company under the franchise. 
The Company has been advised, orally and in writing, on numerous 
occasions that progress on the conversion program with the related in- 
vestment of additional capital for the purchase of bus equipment to re- 
place streetcars would be an important consideration in any determina- 
tion as to when conditions would warrant changing over to the gross 
operating revenue method of regulating rates. As indicated in its 
letter of January 27, 1959 (supra) the Commission felt that good regula~ 
tory practice justified a tentative determination as to when "conditions" 
would warrant a changing over to the gross operating revenue method 
in order that the Company might formulate long-range policies and 
plans for the future. 

The Commission there pointed out that in order to comply with 
the conditions, the proposed program of conversion would have to be 
completed through stage 4 scheduled to occur during 1960, and a firm 
program for replacing buses over 16 years of age should be adopted 
by the Company. 'The Commission considered the conditions outlined 
in this letter to be a logical step in the administrative process necessary 
to facilitate shifting to a gross operating revenue base as promptly as 
possible. 

We were at that time aware that this Commission could not bind 
itself, or future Commissions, to act in any particular manner without 
giving due regard to the facts as they might exist at such future time. 
Likewise, the Company is within its rights in not feeling bound by an 
expression of the Commission's opinion as to what future conditions 


might justify a particular course of conduct. A hearing on the petition 


would serve the purpose of providing a complete record as a basis for 
determining whether or not conditions at this time warrant changing to 
the gross operating revenue metnod of fixing rates from the present 
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system rate base method. Accordingly, we conclude that a hearing on 
these matters should be held before final disposition is made. 


[9] 

On November 6, 1959, the Company filed a petition with the Com- 
mission proposing changes in its schedule of rates, which rates are re- 
quested to be fixed on the basis of the operating ratio method. In this 
petition the Company again alleges that it has met all the conditions pro- 
vided by Section 4 of the franchise for fixing the rates of the Company 
on the basis of the operating ratio method. The Commission has, by 
Order No. 4585, dated November 9, 1959, suspended the schedule of 
proposed rates filed by the Company on November 6, 1959 and has issued 
a notice of public hearing to be held on November 24, 1959, at 10: 00 

a.m. in Room 500 of the District Building. 

No purpose would be served inholding separate hearings on the 
identical issue raised inthe petition now under consideration and the 
Company's subsequent petition of November 6, 1959, that conditions 
warrant shifting to the gross operating revenue base. The Company's 
request for shifting to a gross operating revenue base after August 31, 
1959, shall, therefore, be placed on the calendar for hearing on 
November 24, 1959, in conjunction with the above-mentioned rate pro- 
ceeding. ; | 


An order will be entered in accordance with this report. 


By the Commission: 


Norman B. Belt 
Executive Secretary 


WMATC 
Exhibit #8 
Col. 5 
Operating Revenue $29, 521, 301 
Operating Revenue Deductions: 
Operating Expenses 
Taxes, other than income taxes 
Income Taxes 208, 309 
Depreciation (includes 75 new buses) 2,208,314 
Amortization of the Acquisition 
Adjustment (1,028, 860) 
Provision for Track Removal and 
Repaving 


limousine Contribution to Overhead (79,690) 


$28, 350, 913 
$ 1,170,388 


Total Operating Revenue Deduction 


Net Operating Income 


Operating Ratio 96.04% 
Net Operating Income + Operating 

Revenue 3.96% 
Return on Average Rate Base 


($15, 769,455) T-heh 


D. C. Transit System, Inc. 
Forecast Results Under Various Fare Structures 
Future Annual Period 


GSA 
Adjusted 
Present 
Tariff 


With 19¢ 
Token and 


25¢ Cash 
$28,790, 658 


GSA 
Adjustments 


$  - $29,521, 301 


- $26,246,835 


796,005 
9} - 
693,870 1, 5, bbe 


: (1,028,860) 


$26,246,835 
796,005 


1, 514, We 
(1,028, 860) 


(79,690) (79,690) 
$27,448, 734 


$ 2,072, 567 


$ 1,341, 924 
92.98% 95.34% 
7.02% 4.66 


13.14% 8.51% 


NOTE: All Projections are without consideration of accounting treatment to be 
accorded excess cash fares collected under March 1960 Tariff Determination. 


With 18¢ 
Token and 


25¢ Cash 
$28, 050, 392 
$26,246,835 
796,005 
1,514, 4b 


(1,028,860) 


(79,690) 
$27, 448, 734 $27,448, 734 


$ 601,658 
97.86% 


2.144 


3.82% 


201-202 
EXHIBIT NO. GSA-19 A 


© 
‘ 
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With 204 
Token and 


20¢ Cash 

$28,232, 601 
$26,246,835 
‘1, 52, hla 


:(1, 028, 860) 


(79,690) 


$27, 448,734 


$ 783,867 


91.22% 


2.78% 


4.97% 


With 
Straight 

25¢ 

Fare 


$33,015,187 
$26,246,835 
796,005 
1,365,617 
1, 524, dle 


(1,028,860) 


(79,690) 


$28, 814, 351 
$ 4,200,836 
87.28% 
12.72% 


26.64% 


D. C. Transit System, Inc. 


Forecast Results Under Various Fare Structures Future 
Anmual Period Reflecting School Subsidy 


Operating Revenue Per GSA Exhibit No. 

School Subsidy: 
5,472,464 Rides (GSA Exhibit No. ) at 
10¢, 9¢, 8¢, and 10¢ respectively 


Subsidized Operating Revenue 


Operating Revenue Deductions 


Net Operating Income 
Operating Ratio 
Net Operating Income + Operating Revenue 


Return on Average Rate Base ($15,769,455) 
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Exhibit 7/8 
‘Col. 5 


$29,521, 301 


SUT, 246 


530,068, 547 


28, 581,030 


$1,487, 527 


95.05% 
4.95% 
9.43% 


With 19¢ 
Token and 
25¢ Cash 


$28,790, 658 


192, 522 


$29,283,180 


27, 448,734 


q 


$ 21,934, Ws 
93.74% 
6.26% 


11.63% 


203-204 


EXHIBIT NO. GSA-20A 


With 18¢ 
Token and 


25¢ Cash 
$28 , 050, 392 


437, 79T 
$28, 488,189 
27, 448,734 


96.35% 
3.65% 
6.59% 


NOTE: Results Do Not Reflect Disposition of Excess Fares Collected Under March 1960 Tariff 


With 20¢ 
Token and 


20¢ Cash 
$28, 232, 601 


547,246 


$28, 779, 847 
27, 448, 73% 


$ 1,332,113 
95.37% 
463% 


8.4kg 
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PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 


Order No. 4577 
September 30, 1959 


IN THE MATTER OF 


Accounting for Proceeds from Sale | 
by D. C. TRANSIT SYSTEM, INC. P. U. C. No. 3574/16. 
of its Fourth Street Shop and 
Southern Carhouse Properties. 


In January, 1959, D. C. Transit System, Inc. (hereinafter referred 
to as the Company") received $3,320,000 from the D. C. Redevelop- 
ment Land Agency (hereinafter referred to as "R. L. A."') in payment 
for its Fourth Street Shops and Southern Carhouse, together with cer- 
tain equipment and an allowance for "consequential damages" incidental 


to moving and relocation. 


The accounting entries originally recorded on the books by the 
Company, reflecting the treatment accorded the receipts of the sale, 
are summarized as follows: | 


Net proceeds from the sale: 
Total purchase price $ 3,320,000.00 
Less: Expenses of sale such as 
recording fees and revenue stamps ‘3,756.55 
$ 3,316,243.45 
Accounting for net proceeds: 
Estimated undepreciated original cost 
of buildings and equipment credited to 
Depreciation Reserve: 
Original cost $ 1,297,018.77 
Accrued depreciation to 
December 31, 1958 745,227.57 ‘551,791.20 
Provision for future cost of re- 
locating and removing equip~ 
ment credited to Suspense Account ‘325,000.00 
Income taxes related to above item : 
credited to accrued taxes 169,000.00 
Subtotal 1,045,791.20 
Balance of net proceeds 2,270,452.25 
Less: Original cost of land credited to 
Fixed Capital Account for land 
Balance of net proceeds treated as profit 
from sale and credited to Earned Surplus $ 2,181,363.08 


_ 89,089.17 
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The staff of the Commission required more detailed information 
regarding the breakdown as between land, depreciable property, or 
other values considered in arriving at the sale price of $3,320,000 to 
enable it to pass'upon the propriety of the proposed accounting. At 
the request of the Commission, the Company subsequently furnished 


the following breakdown used in determining the sale price. 


Reduced Compromise 
Appraisal by Figure 
Land $ 1,040,965 $ m= $ 1,040,965 
Real property improvements 2,071,240 150,000 1,921,240 


Consequential damage 640,000 315,000 325,000 
Machinery & equipment 176,670 140,000 36,670 


Total $ 3,928,875 $ 605,000  $ 3,323,875 
Rounded off $ 3,925,000 $ 605,000  $ 3,320,000 


Based upon this, and other information obtained from the Com- 
pany andR. L. A., the staff tentatively proposed that the net proceeds 


from the sale of the property be accounted for as outlined in a letter 

to the Company under date of April 7, 1959. The staff's initial proposal, 
insofar as here pertinent, recommended that the distribution of the net 
proceeds from the sale of the property, after applying the entire re- 
duction of $3,875 resulting from the rounding process (shown above) 
against the proceeds from the depreciable property, and distributing 

the expenses of the sale in the amount of $3,756.55 on a pro rata basis 
between the proceeds from land and depreciable property, should be as 
follows: 


Land $ 1,039,657.72 
Real property 

improvements 1,915, 034.81 
Machinery & equipment 36,550.92 
Consequential damages 325,000.00 


$ 3,316,243.45 


Based on the foregoing summary of net proceeds, the accounting 
initially recommended by the staff of the Commission is summarized 


as follows: 
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Land 


Net proceeds from sale of land $ 1,039,657.72 

Less: Original cost of land 89,089.17 
Net profit to be credited to 

earned surplus $ 950,568.55 


Depreciable Property 


Net proceeds from sale of depreciable 
property to be credited as salvage 
to the depreciation reserve $ 1,951,585.73 


Original cost of depreciable property 
to be charged to the depreciation 
reserve $ 1,297,018.77 


* * * * * 


[5] 
* * * 
Statement of Question Involved 
Before dealing with the contentions of the Company and the staff, 
the Commission deems it essential to pinpoint the principal issue. 
In so doing, we can dispose of one item not in controversy. The staff 
and the Company are in agreement that under public utility accounting, 
the difference between the original cost of land andthe selling price is 
recognized as profit. The net profit of $950,568.55 on the sale of the 
land (net procreds of $1,039,657.72 less original cost of $89, 089.17) is 
therefore a proper credit to earned surplus. 
Passing, for the moment, the treatment of “consequential damages," 
it can be seen that the major point of departure between the | 


[6] 
staff and the Company is the accounting for the proceeds from the sale 
of depreciable property. Briefly stated, the staff's initial position is 


that strict compliance with the Uniform System of Accounts, applicable 
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to accounting procedures of utilities under the jurisdiction of this 


Commission, requires that all amounts received fromthe sale of 
depreciable property be credited to the depreciation reserve as sal- 
vage. The Company on the other hand, while not disputing the retire- 
ment procedures required under the Uniform System of Accounts, takes 
the position that the sale of depreciable property at an amount consid- 
erably in excess of original cost is such an unusual transaction that 
departure from the normal procedure provided for inthe Uniform 
System of Accounts is justified. 

The staff recognizes the unusual nature of the subject transaction 
and concedes that the Commission might well be justified in authorizing 
a departure from the accounting procedure normally used in retirement 
transactions under the Uniform System of Accounts. The staff further 
takes the position, however, that, if such departure be made, a proper 
balancing of customer and investor interest requires different treatment 
than that adopted by the Company in recording the transaction. 

As thus broadly presented, the problem before the Commission is 
reduced in the first instance to the question of whether or not the un- 
usual transaction under consideration is of such a nature as to justify 
a departure from the UniformSystem of Accounts and, if such departure 
be justified, to determine the extent thereof. 


[7] 
Discussion and Conclusions 

In its consideration of the accounting treatment necessary to 
properly record the proceeds of the sale by the Company of its Fourth 
Street Shops and Southern Carhouse to R. L. A., the Commission has 
had the benefit of the thinking of the Company and of its own staff 
through correspondence, meetings, and reports. While fully cognizant 
of the desirability of adhering to the Uniform System of Accounts under 
normal conditions, we have never recognized the Uniform’ System of 
Accounts as an inflexible code from which departures in special or un- 


usual circumstances would not be permitted when authorized by the 
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Commission. Starting from the conceded premise that a strict applica- 


tion of the Uniform System of Accounts requires that the portion of the 
sale price, representing proceeds from the sale of depreciable property, 
be credited tothe depreciation reserve as salvage, we must evaluate 

the transaction in light of the circumstances to determine what, if any 
departure is justified. , 

The Company has pointed out that the properties rennad were 
sold under threat of eventual condemnation proceedings. It contends, 
and the staff does not disagree, that receiving approximately $837,000 
more than the original cost from the sale of the depreciable property 
is such an abnormal occurrence that special accounting treatment is 
justified. We believe that the fact that application of normal accounting 
procedures would build the reserve for depreciation to a point where 
it would contain approximately 80 per cent more than is necessary to 
retire 100 per cent of the original cost of these properties justifies 
a departure from the Uniform System of Accounts. We so find and con- 
clude. | 

With respect to the extent of departure, the modified entries made 
on the books of the Company are based on the theory that the depre- 
ciation reserve already reflects accrued depreciation to December 31, 
1958, in the amount of $613,661.282/ on the properties sold. While it 
is true that the investment in this property. together with all other de~ 
preciable property of the Company, has been subject to depreciation 
accruals in the past, no provision has ever been made for segregating 
the depreciation reserve by particular units or classes of property. 

In fact, it has been only since July 1, 1953, that individual accrual 
rates have been applied for the various classes of property. The 


staff, in light of these circumstances and other factors discussed below, 
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has submitted an alternate proposal in the event the Commission 
authorizes a departure from the Uniform System of Accounts. Under 
this proposal an amount of $613,661.28 would be credited to the de- 


preciation. 


1/ 4 corued depreciation to December 31, 1958 
on total depreciable property $ 745,227.57 
Less accrued depreciation on shop and 
substation equipment 131,566.29 
Accrued depreciation to December 31, 1958, 
as modified $ 613,661.28 


See 


[8] 

reserve, in addition to the $464,162.7 g2/ credited to the reserve under 
the accounting proposed by the Company. The total amount thus credited 
to the reserve would be $1,077, 824.06, or an amount equal to the original 
cost of the depreciable property sold, exclusive of machinery and equip- 
ment. The difference between this amount and the selling price of 
$1,915,034.81, or $837,210.75, would remain as a credit to earned sur- 
plus, in addition to the profit of $950,568.55 on the sale of the land. 

This approach takes into consideration the right of the Company to re- 
cover from its customers through depreciation the loss of service 

value over the life of the property as measured by the original cost of 
the property less net salvage realized upon retirement. Since the net 
salvage recovered upon retirement in this instance exceeded the original 
cost of the property, it is now established there was no actual retire- 
ment loss over its life. 

The Company has indicated its intention of claiming exemption 
from Federal income taxes on the profits from the sale of its Southwest 
property under the involuntary conversion provisions of the Internal 
Revenue Code of 1954. As an incident thereto, the proceeds from the 
sale of the property must be invested in replacement property by the 
end of 1960. The Code further provides that to the extent that such re- 


placement property is constructed from nontaxable gain under the in- 
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voluntary conversion provision, said property is not subject to future 
depreciation for tax purposes. 

In further support of the reasonableness of the proposed alternate 
accounting treatment, the staff points out that under the Company proposal, 
the exemption from taxes would be for the exclusive benefit of the in- 
vestors, whereas the customers would be burdened in the future by 
higher taxes as a result of the loss of the normal depreciation deduction 
for tax purposes. In our opinion, this result under the Company proposal 
warrants careful consideration of the equities involved. 

In light of the franchise of the Company requiring a gradual 
program of conversion from railway to bus operations over | a seven- 
year period from July 24, 1956, we are unable to disassociate the instant 
transaction from the imminent retirement of all rail property under the 
mandate contained in the franchise. We cannot ignore the probability 
that full provision for depreciation will not have been provided when the 
rail facilities are abandoned and retired by reason of conversion. The 


Company has consistently taken the position that any retirement 


2/ Undepreciated original cost at December 31; $ 551,791.20 
1958.on total depreciable property 
Less undepreciated original cost of shop 
and substation equipment 87,628.42 
Amount credited to depreciation reser ve a 
under modified Company proposal $ 464,162.78 


[9] : 

loss in this connection should be recovered by charges against the 

customers, and the staff has heretofore indicated its agreement. How- 

ever, if the customers are to be required to bear the burden of extraor- 

dinary retirement losses incident to the whole conversion program, it 

appears equitable that they should share, at least to some extent, in 

extraordinary retirement gains of the nature here under consideration. 
The Company takes the position that future losses on |disposal 

of railway property may or may not occur and that known credits 
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should not be used to offset future unknown charges. The Commission 
agrees that extraordinary retirement losses resulting from the abandon~ 
ment of railway property prior to the completion of its normal service 
life cannot be accurately determined at this time. However, we regard 
extraordinary retirement losses as belonging in the same category as 
track removal and repaving costs for which provision is presently being 
made as a charge against the ratepayers on an estimated basis over a 
ten-year period without objection by the Company. In view of the 
virtual certainty of future extraordinary retirement losses in connection 
with conversion, we give little weight to this contention by the Company. 

Since accounting is not an exact science, our judgment must of 
necessity be based upon factors not subject to precise measurement. 
Our investigation and study of the matter has led to the conclusion that 
the alternate proposal of the staff with respect to the accounting treat- 
ment to be accorded the proceeds from the sale of the depreciable 
property provides an equitable solution to a difficult problem, maintain- 
ing, as far as possible, what seems to be a fair balance between the 
interests of the public and those of the Company's investors. We so 
find and conclude. 

With respect to the accounting treatment to be accorded the accrual 
for Federal income taxes in the amount of $169,000 related to the pay~ 
ment of $325,000 for consequential damages, we recognize that while 


the staff proposal will have the immediate effect of increasing the 


amount credited to earned surplus as profits by the former amount, 
there will be no difference in the ultimate result under either plan. 

The Company's method in effect treats the tax of $169,000 as a 
direct charge to earned surplus, with no effect on reported income 
for the year. When the estimated costs of $325,000 are incurred, 
presumably they will be charged against the reserve and the re lated 
tax credit of $169,000 will flow through income with a corresponding 
increase in earned surplus. Thus, the initial charge against earned 
surplus is balanced by the future credit. Under the staff plan, the tax 
of $169,000 is directly associated with the $325,000 at all times. 
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The reserve is charged with the tax expense at this time, to be offset 


later with the tax credit when the costs of moving and relocating are 
actually incurred. Under this method, net income, as well as earned 


surplus, is unaffected either now or later. 


[ 10] 

We agree with the staff proposal that the income tax accruals 
should be associated with the revenues and expenses to which they are 
related, and that the provision for the estimated future cost, of moving 
equipment and increased operating costs attributable to route reloca- 
tions should be on a "net of taxes" basis as heretofore outlined, with 
the proviso that any balance remaining in the reserve account for mov- 
ing and relocations, after all proper charges thereto have been recorded, 
shall be disposed of as directed by the Commission. We so. find and 
conclude. Accordingly, 

IT IS ORDERED: 

That D. C. Transit System, Inc. shall make the necessary adjust-~ 
ments in its accounts to give effect to the accounting treatment of the 
proceeds from the sale of its Fourth Street Shops and Southern Carhouse 
Properties as set forth in the appendix attached hereto. | 
A TRUE COPY: By the Commission: 


Chief Clerk Norman B. Belt 
Executive Secretary 
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[11] 
Appendix to Order No. 4577 


D. C. TRANSIT SYSTEM, INC. 


Proposed entries to correct accounting for proceeds 
from sale of Fourth Street Shop and Southern Carhouse 
Properties 


. Earned Surplus (Account 451-306) $ 613,661.28 

Accrued depreciation (Acct. No. 443-604) $ 584,470.88 
Accrued depreciation (Acct. No. 443-608) 4,703.52 
Accrued depreciation (Acct. No. 443-610) 24,486.88 


To transfer from Earned Surplus to Accrued 
depreciation the amounts estimated to represent 
accrued depreciation on the buildings and track 
at the Fourth Street Shops and Carhouse in con- 
formance with the accounting prescribed by the 
Public Utilities Commission. 


Reserve for Moving and Relocations - 
(Account 446R) $ 169,000.00 
Earned Surplus (Account 451-306) $ 169,000.00 


To restore to Earned Surplus the tax 
charged thereto applicable to amount re- 
ceived for the estimated cost of moving 
and relocations. 


. Earned Surplus (Account 451-306) $ 36,550.92 
Reserve for Salvage on machinery and 
equipment - Southwest Property - 
(Account 446S) $ 36,550.92 


To reserve that portion of the proceeds 
from the sale of the Fourth Street Shop and 
Southern Carhouse Properties representing 
the payment by R. L. A. for machinery and 
equipment pending determination of the 
equipment to be abandoned and retired. 
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EXCERPT FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE 
WASHINGTON METROPOLITAN AREA 
TRANSIT COMMISSION 


In the Matter of: ) 


Application of D. C. Transit System, Inc., for sree | 


increase in rates. ) Docket No. 32 


Washington, D. C. 
Friday, January 11, 1963 


The above-entitled matter came on for hearing, ange to 
notice, before the Washington Metropolitan Area Transit Commission, 
at 9:30 a.m., Brig. Gen, Frederick A. Clarke, Chairman of the 
Commission, presiding. 

* * * 
30 JAMES H. FLANAGAN 
was called as a witness by and on behalf of the applicant and, being 
first duly sworn, was examined and testified as follows: 

CHAIRMAN CLARKE: State your name. 

THE WITNESS: My name is James H. Flanagan. 

CHAIRMAN CLARKE: Mr. Spear. 

DIRECT EXAMINATION 
BY MR, SPEAR: 

Q. Mr. Flanagan, would you state the official rcatticat ‘you hold 
with D. C. Transit? A. Iam Vice President, Comptroller and Treasurer 
of D. C. Transit System, Inc. : 

* * * * * 
A.***On October 31, 1962, the contract agreement between D. C. Transit 
System, Inc. and Division 689 of the Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees of America, AFL- CIO, ex- 
pired. 

As of November 1, 1962, after extensive and protracted collective 
bargaining, a new contract agreement was entered into between the 
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same parties. The term of the new contract is for three years, from 
November 1, 1962, to October 31, 1965. The terms of the contract -- 
COMMISSIONER SKLAR: Woaat was that date again, Mr. Flanagan? 
THE WITNESS: November 1, 1962 to October 31, 1965. 
COMMISSIONER SKLAR: Thank you. 
THE WITNESS: The terms of the contract provide for very 
substantial increases in costs, which will be discussed in detail later. 
Suffice it to say at this time that D. C. Transit System, Inc., can- 
not possibly meet the increased costs unless its fare structure is ad- 
justed promptly. 
34 bf * * * x 
A. *** In accordance with the provisions of its franchise, Public Law 
757, Eighty-Seventh Congress, the company completed the conversion 
from its street railway operations to bus operations on January 28th, 
1962, 


* * * * * 


The company was proud to dedicate its new bus maintenance base 


on October 30, 1962. The cost of this building, including land, is in 
the neighborhood of $3,500,000. It is being financed to the extent of 
$1,800,000. 

* * 


BY MR. SPEAR: 

Q. Mr. Flanagan, would you explain DCT No. 5? A. First, let 
me explain that this is a corrected exhibit, and I believe that corrected 
copies have been distributed to the parties in interest. 

The difference between the net operating loss shown on the two 
statements is only $21,280. 

To continue, Exhibit DCT 5, which consists of 11 pages, shows 
the projected operating results from the mass transportation operations 
of DC Transit System Inc. for the future annual period at present fares. 

I shall first discuss operating revenues shown on this exhibit. 

The presént basic fares have been in effect since March 6th, 


217 


1960, with the exception of the joint fare which became effective 
November 1, 1961. Thus, the passenger revenues derived during the 
12 months’ period ended August 31, 1961, and for the 12 months" period 
ended August 31, 1962, provide an excellent guide as to what’ we may 
expect in a subsequent year. 

The total passenger revenue for each of the two periods mentioned 

49 above was practically identical. I am of the opinion that, without 

a fare increase, the passenger revenues will be the same as in the 
last two periods. | 

It is my opinion that charter bus service and Government con- 
tract service will produce substantially the same revenues as those 
produced during the test period used in this proceeding, as will the 
station and vehicle revenue and other operating revenue, with the ex- 
ception of a prospective increase in charter and sightseeing operations 
due to increased rates for these services. Therefore, I have shown the 
total operating revenues at the same figure as is reflected on Exhibit 


No. DCT 3, plus $30,000 for prospective increase in charter and sight~- 


seeing services. 
* * 
BY MR. SPEAR: 

Q. Now, would you continue to explain the balance of DCT No. 5, 
please, and the impact of the wage changes in the union contract ? 
A. Yes. : 

In order that the tremendous impact of the wage increases and cost- 
of-living increases recently granted to union employees may be clearly 
understood, I again ask that reference be made to Schedule | 1- ‘A of this 
exhibit. 

Schedule 1-A shows that increases in the hourly cost of such 
wages will occur on September 30, 1962, November 4, 1962, February 
3, 1963, April 28, 1963, August 4, 1963 and November 3, 1963. 

The aggregate increase during this future annual period will be 

17.5 cents per hour. 
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The annual effect of the increases,as shown on Schedule 1-A, 
will be additional expense of $740,356 in union employees’ wages only. 

It has been the practice of the company to make an annual adjust- 
ment in salaries to non-union employees n line with the percentage 
increase experienced by union employees. As Schedule 1-A shows, the 
effect of such adjustments in November 1962 and November 1963 will 
be to increase salaries by $166,507. 

Thus, the joint effect of increases in both wages and salaries for 
the future annual period is $906,863, which, when adjusted to the ex- 
penses applicable to mass transportation operations, is set down at 
$900,515. 

The increased cost of contributions to the union employees’ re- 


tirement plan in the amount of $213,751 results from a detailed 


analysis of changing rates of contributions from 5-1/2 per cent to 7 


per cent and the’ application of such rates to increased wage costs 
which take place during the future annual period, 

There will also be an increase of $49,650 in the contributions to 
the salaried employees’ retirement plan, which will result in improved 
benefits to these employees. 

* x * * * 

Q. Mr. Flanagan, would you relate for the Commission the back- 
ground of the next item on that Schedule [| DCT-5, Schedule 3], which is 
entitled "Write-off of Unrecovered Cost of Rail Property to August 15, 
1963 at $92,516 per Month”, which is a total amount of $788,386. 

A. In 1959 ina rate proceeding before the Public Utilities Commission, 
it became apparent to the Company that there was an unrecovered cost 
of our investment in rail properties which would not be recovered 
through normal depreciation charges, then in effect, if such charges 
were permitted to accumulate up to ultimate conversion date of August 
15, 1963. Because of this reality, we were permitted by the Public 
Utilities Commission to recover, pro-rata to August 15, 1963, the then 
unrecovered cost of the rail properties already out of service. Such 
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recovery related to about 49% of the former rail system, We 
were told that action was being taken only on the amount already aban- 
doned plus normal depreciation onthe property still in service. The 
amount shown on this exhibit is an extension of the PUC ee on that 
point to its terminal date, August 15, 1963. 

Q. Mr. Flanagan, again referring to Schedule No. 3 of D.C. 
Transit Exhibit No. 5, you show that write-off for the future annual 
period on unrecovered cost of rail properties of $786,386. Has any 
portion of that $786,386 been recovered by the company ae to the 
future annual period ? | 

Has any portion of the $786,386 been recovered by the. icompany 
prior to the future annual period ? A. No sir. 

Q. Now, Mr. Flanagan, would you explain when the balance of 
the rail system cost will be recovered ? A. In effect, the palance of the 
rail system has already been recovered through extra accruals of bus 
depreciation which resulted when we depreciated buses on a group 
rather than on a unit basis. Our studies now indicate there is no need 
to go beyond August 15, 1963 for the recovery of depreciation on the 
rail system. ! 

* * * * = 

67 Q. Mr. Flanagan, could you describe for the record what the 
results are of the conversion which the company has completed from 
street railway operation to all bus operation and the affect upon costs 
of that conversion? A. Yes. 

68 In 1955, it became apparent that the regulatory officials of the 
District of Columbia were desirous of eliminating streetcar operations 
from the streets of Washington. Congress adopted this same attitude, 
and in fact provided that a franchise be granted to D. C. Transit 
System, Inc., only if the company would agree to the complete con-~- 


version from streetcar operations to bus operations. 
* a * * * 


A, *** The net assets of Capital Transit Company were acquired 
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by D. C. Transit System, Inc. on August 15, 1956 for the sum of 
$13,540,000 plus the assumption of all liabilities, known and unknown. 
This amount, net of a valuation of unknowa or then undetermined 
liabilities, including track removal, was $10,339,041 less than the 
amounts recorded on the books of Capital Transit Company. 

The above-described facts give rise to accounting problems that 
were discussed at length with the Public Utilities Commission. 

D. C. Transit System, Inc., with the full approval of its external 


auditors, Price Waterhouse & Co., proposed that the difference of 
$10,339,041 between the recorded book value of the net assets of 


Capital Transit Company and the Contract price of such assets to 

D. C. Transit System, Inc., be shown on the books of D. C. Transit 

System, Inc., as a fair valuation of the track removal liability, to be 

used as a reserve against which the costs of track removal and repav~ 
77 ing should be charged as such costs were incurred. 

However, the staff of the Public Utilities Commission recommended 
against such accounting treatment. The staff recommended the adoption 
of an accounting procedure that would achieve two results over a ten- 
year period: 

(1) The amortization of the excess of net original cost of 

properties recorded by Capital Transit Company over cost to 

D. C. Transit Company, and 


(2) The provision for a reserve for the cost of track removal 

and repaving. 

This accounting treatment was accepted by D. C. Transit System, 
Inc. because the financial consequence to the company was the same 
under either proposal. D. C. Transit System accepted this accounting 
treatment also because it gave recognition to the need for earnings 
and cash flow sufficient to discharge this liability and to provide funds 


for replacements to keep the then existing system modern and intact. 
* * * * * 
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Since the initiation of appropriations to the Reserve for Track 
Removal the aggregate amount provided through August 31, 1962 is 
$6,308,682.96. During the same period, charges against this reserve 
have aggregated $1,452,858.08. Thus, the balance in the Reserve for 
Track Removal at August 31, 1962 is $4,855, 824.88. 

The rate at which track removal and repaving is to be carried 
out is uncertain, The District Government has prepared certain plans 
for covering track areas in some sections and for aes tracks in 
other areas. : 

I believe everyone will agree that the plans of the District Govern- 
ment are subject to drastic change, sometimes due to circumstances 
beyond the control of the Commissioners. With this in mi nd, we have 
given a great deal of study before preparing our proposed adjustments. 
At this point, I desire to emphasize that our proposals are made with 
the condition that, in the event a change of plans occurs which will en- 
tail rapid and substantial increases in expenditures required of D. C. 
Transit System, Inc., another review of the situation as it affects this 


reserve will be undertaken. 


80 My reason for indicating that future developments are unpredictable 


is supported by the following points. 

The present Board of Commissioners are favorably inclined toward 
covering a substantial portion of the tracks, rather than having them re- 
moved. However, it was not too long ago that members of a predecessor 
Board told us in no uncertain terms that we could be ordered to completely 
remove the tracks at a moment's notice. Even when D. C. Transit 
System, Inc., pays it share of the cost of covering tracks it is not re- 
lieved of the liability for full removal if conditims change. The 
following references will indicate my meaning: 

The Agreement dated July 10, 1960 between the District of 
Columbia and D. C. Transit System, Inc., which provides for surfacing 
over existing streetcar tracks on the Wisconsin Avenue roadway section 
between the District Line and the R Street intersection, contains the 


following provision: 
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"g, This Agreement shall in no way alter the obligation of 

D. C. Transit for street railway track removal and repavement 

as set forth in District of Columbia Appropriation Act of 1942 

(55 Stat. 499,533)."" 

A similar provision is contained in the Agreement dated March 
30, 1961 which relates to the covering of the track area on Georgia 
Avenue. It also applies to the work to be done on Pennsylvania Avenue, 
N. W. 

* * * * * 

My view is that there should be no change in the net result of 
the combined accounting entries relating to the accruals for the Re- 
serve for Track Removal and Repaving and the amortization of the 
Excess of Net Original Cost of Properties Recorded by Predecessor 
Owner over Cost to Present Owner. 

If it is concluded that it is necessary or appropriate to reduce 
the annual accruals for the Reserve for Track Removal and Repaving, 
then it would be necessary that the amounts of the annual amortizations 
of the "Excess" be reduced correspondingly. Any other treatment would 

82 be unfair and entirely unacceptable. 
bd * * * * 

Q. Mr. Flanagan, over what period of time does the company 
now propose to spread the balance of estimated costs of track removal? 
A. The adjustments shown on D.C.T. Exhibit 5 are designed to spread 
the balance of $3,785,210 remaining to be accrued as of December 31, 
1962, to the Reserve for Track Removal, over the remaining life of the 
Company's franchise. Therefore, commencing January 1, 1963 the 
annual provision for track removal will be reduced from $1,044,196 to 
$277,814, or an annual reduction of $766,382. 

Similarly, the balance of the acquisition adjustment remaining 


to be amortized on December 31, 1962 is $3,608,689. 
* * * * * 


The adjustment shown on Exhibit D.C.T. 5 will have the effect of 
spreading the amortization of this balance over the remaining life of 
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the Company's franchise. As the exhibit shows, this will reduce the 


83 annual amount of amortization from $1,028, 860 to $264, 827, or 
an annual reduction of $764,033. 

At this point, it is well to consider carefully some of the language 
employed by the Public Utilities Commission in its Findings and Certifica- 
tion dated November 27, 1957. After discussing the various estimates 
of total cost of track removal and repaving, the Commission said, on 
Page 10 of taese Findings and Certification: 

“it appears reasonable to the Commission that for purposes 
of this determination, and subject to future adjustment as may be 
deterfnined appropriate on the basis of actual experience with 
the track removal program, provision should be made on the 
pasistof an estimated total cost of $10,441,958, arrived at by 
taking an average of the staff and Company estimates. " 

I emphasize ''on the basis of actual experience with the track re- 
moval program." 

The actual experience with the track removal and repaving 
program is that it has moved forward more slowly than perhaps some 
people thought it would. That, however, is through no fault of the 
Company. There is no experience to date to indicate that the Company 
will be relieved of one dollar of the liability for the total cost of track 
removal and repaving. 

* * * * * 

89 A. *** After giving effect to the increased passenger revenue, 
less related provision for injuries and damages and for income taxes, 
Exhibit No. D.C.T. 9 shows net operating income of $1,683, 099, ora 


rate of return of 5.16%. 
* * 
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Washington, D. C. 
January 21, 1963 


* * * 
CROSS-EXAMINATION 

BY MR. CUNNINGHAM: 

* * * * * 

151 Q. Well, is this money placed in any kind of account in which 
the company is earning any money on it? A. ***To be explicit, in 
December -- November or December of 1962, two of the banks with 
whom we maintain modest courtesy deposits gave us financing on 75 
busses, which we think is phenomenal. They did not require any down 
payment. They gave us six percent money, and they gave us a ten~ 

152 year term. 


* * * 


256 Washington, D.C. 
January 22, 1963 


* 


* * * 
258 CROSS-EXAMINATION 
BY MR. BEBCHICK: 


267 Q. ***In calculating your taxes, that is, your actual taxes for 


federal income tax purposes, are you taking any rail depreciation, or 
has all of that all been written off? A. There will be no deduction for 

268 depreciation on rail properties for tax purposes. 

* * * * * 

278 Q. Now, the acquisition adjustment -- the total amount was com- 
puted, was it not, by deriving the difference between the excess of the 
original cost of properties over the purchase price ? A. Yes, sir. 

Q@. The reserve for track removal was computed on an entirely 
different basis? A. Yes. 

Q. That is, the cost study and an estimate by the Commission 
based on various cost studies? A. Yes. 

279 Q. So, the two accounts were computed in two entirely different 
manners; is that correct? A. Yes. 

Q. Now, let's go to the purpose of the two accounts. 
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The track removal and repaving accrual is intended, is it not, 
to enable the company to provide in advance for anticipated cost of 
track removal? A. In advance, or as the costs were incurred; yes, 
sir. : 

Q. Or as the costs were incurred? A. Yes. 

Q. Now, is it not the purpose of the amortization of the acquisi- 
tion adjustment to reduce the depreciation which the company receives 
from original cost basis to a purchase price basis? A. That was the 
purpose announced by the Public Utilities Commission; yes. : 

* * * * * | 
285 Q. And how was the acquisition adjustment, or the excess, as you 
have it on your balance sheet, the excess of the net original costs of 
properties over the cost of the present owner -- how is that ‘related to 
the life of the franchise ? 

Is that the cost of the franchise or -- A. No. No, indeed; but 
I'm choosing twenty years. The staff of the Commission chose ten 
years. You might have chosen fifteen years. It's a matter of judgment. 

Q. Yes. A. My judgment is that twenty years would have been a 
perfectly legitimate and reasonable basis over which to amortize that 
amount. | 

Q. Well, can you give me any reason? A. Just judgment. What 
reasons support a man's judgment? My judgment is twenty years. 

* * * * * 


Washington, D. C. 
January 23, 1963 


388 HAROLD L. AITKEN 


was called as a witness by and on behalf of the Commission and, being 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CUNNINGHAM: 
* * * * * 
389 Q. In your position as Director of the Department of Highways 
and Traffic, do you have an immediate concern and contact with the 
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track removal program as it relates to the District and to the D. C. 
Transit System Inc.? A. Yes; absolutely. 

Q. At the request of the staff of this Commission, have you pre- 
pared a statement concerning the track removal and track-covering 
program? A. Yes; I have. 

Q. Will you give it to us at this time, please? A. On December 
21st, 1960, I appeared before Chairman George E. C. Hayes of the 
District Public Utilities Commission concerning the estimated unit- 
cost figures the Department of Highways and Traffic used in formulating 


an estimate of the total cost of track covering and/or removal in the 


District of Columbia. 

Our total estimate for the work that was expected by D. C. Transit 
at that time was in the neighborhood of ten million dollars, 

Since that time we've had some further experience on our streets 
with both the covering of tracks and track removal. Also, we have 
formulated a program for the treatment that we intend to utilize in 
the ensuing years. 

392 * * * * * 
A. ***In formulating our current program, we have reestimated -- we 
did reestimate -- in 1961 the total cost expected to accrue to the 
Transit Company. At present we have treated, or have under way, 
about 30 per cent’ of the track footage that remained on the streets at 
the time we prepared the '61 program. 

By the end of fiscal '63, that is, the fiscal year which we are now 
in -- in other words, by June 30, 1963 -- we expect to have treated 
about 60 per cent of the track footage. 

393 Now, when I say "treated", the work may not all be finished, but 
we expect to have the work obligated and committed. 

At the present time it appears that the estimated costs which I 
presented in my 1960 testimony may be low. 

I am appending a table, which we identify as Exhibit A, which 
shows a comparison between the estimated unit costs presented in 
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1960, those we used in 1961 in the preparation of our track treatment 
plan, and some fragmentary experience on recent work. | 
* * * * ae 
394 THE WITNESS (MR. AITKEN): Onthe basis of bidprices received since 1960, 
and on the basis of estimates of cost on track removal, in so far as we 
can determine, it appears that in those instances where underground 
track and conduit are to be removed, that such removal and one -half of 


the pavemert replacement cost should be increased approximately 


10 per cent. 
* * * * * 

395 A. ***As of this time, we do not expect that the preparatory work 
on the track structure will be this extensive throughout the District. 

396 That statement is partially opinion, I admit, because, inthe absence 
of a detailed study and analysis, I cannot honestly say how many inter- 
sections are going to need either base repair or extensive welding be- 
fore we could cover. In fact, you won't know until the day you get there. 

* * * * *- 

398 THE WITNESS: ***Now, our estimate for Fiscal Year 63, the 

current fiscal year -- we estimate the cost of covering at $1,147,425. 

CHAIRMAN CLARKE: This is D. C. Transit's share of the cost? 

MR, AIRIS: Yes, sir. 

THE WITNESS: Yes, sir. 

CHAIRMAN CLARKE: All right. 

THE WITNESS: That is for 186,640 feet of track. 

Replacement costs are estimated at $650,000 for 49,634 feet. 

Now, this contains overhead power source on Rhode Island Avenue. 

For example, it includes the job from Fourth Street, Northeast, 
to Fourteenth Street, Northeast. | 

Fiscal Year 1964: For cover -~ $382,600 for 78,720 feet; for 
replacement -~ $961,000 for 47,350 feet; and for Fiscal Year "65, re- 
placement cost of $1,073,000 for 50,160 feet. 

So, the totals, the total cost of cover ~- now, this is for 63, '64 
and '65 -- total cost for cover -- $1,530,000 for 265,360 feet for re- 
placement -~ $2,684,000 for 147,144 feet. 
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The total cost to D. C. Transit, on the basis of this estimate, for 
the three fiscal years in question is estimated at about $4,614,009. 

On the basis of a rough preliminary check of the proposed subway 
plan by NCTA, it appears that approximately 30,000 lineal feet of track 
formerly with the underground power source might be affected in one 
way or another by the subway plan. 

In the event D. C. Transit is required to remove this footage of 


trackage and pay the entire cost of repaving, the estimated cost charge- 


able to D. C. Transit, which I just read for you from Exhibit B, should 
be increased from $4,614,000 to $5,074,000. 

400 Now, this assumes that the subway plan is advanced before any 
money is expended for the covering program. 

As we understand the present legislation and as provided in our 
contract to date with D. C. Transit for covering tracks, D. C. Transit, 
by law, is responsible for the ultimate removal of tracks left in the 
street system -- and I have here a copy of more or less a typical agree~ 
ment which contains this paragraph: 

"This agreement shall in noway alter the obligation of D. C. 

Transit for street railway track removal and repavement as set 

forth inthe District of Columbia Appropriation Act of 1942, 55 

Stat. 499 to 533, and Section 7 of the Company's franchise." 

On the basis of the 1961 plan, approximate ly 303,000 linear feet, 
or 66 per cent, will be covered with asphalt. 

It is estimated that unless D. C. Transit is required to remove 
the track for other reasons, such as the subway construction, the re- 
sulting pavement should be structurally adequate to carry traffic for 
15 to 20 years. 

If this premise proves correct, it is quite difficult to estimate 
what it might cost to remove the trackage at some date in the future un- 
less the law is changed to relieve D. C. Transit of this responsibility. 

If the law is not changed and if D. C. Transit is required to re- 
move the track, 15 to 20 years from now, the best advice we could offer 
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401 is that the cost for such removal might be assumed to increase 


at an annuakrate of approximately 3 per cent. | 

On this basis, and in the event the track is removed and the 
streets repaved in 15 to 20 years, the cost of such track removal and 
repaving would exceed our present estimates by as much as) 50 per 
cent. 

* * * 
403 CHAIRMAN CLARKE: All right. 

Then, to put it another way, after Fiscal Year '65, So far as your 

program is conce:ned, there would be no track remaining untreated? 


THE WITNESS: uaa all of the track would be covered. 


* * 
CROSS EXAMINATION — 
418 BY MR. SIMS: 


Q. Mr. Aitken, in preparing your exhibits, Staff Exhibit No. 1 
and Staff Exhibit No. 2 and 2-A, did you take into account the new labor 
contract which D. C. Transit recently negotiated? A. No; we did not 
take that into account in detail. The figures that we have reflected in 
Exhibit 2-A and, in part, inExhibit 1, have been based on our bid price 
data today. 

You see, I do not know what D. C. Transit costs are for track re- 
moval ~~ I do know what part of your costs are -~ this wouldn't make 
any difference. 

Q. Now, looking at Staff Exhibit 1 under "Unit Prices ‘Used in 
Track Treatment Program for FY '62", you show a cost of $17, and 
I ask you what is the basis for that figure, sir ? A. That figure is 
just rounding off the figure shown in the column before that, which was 
reflected in prior testimony, and where we estimated what the price 
would be for '62. 

419 That figure, $17, was used when we prepared ~- when we intially 
prepared the estimate, reflected on the map, in 1961. We used it at 
this time for Fiscal Year '62. 

Q. In other words, so I may understand it, sir, the unit prices 
used in the third column of Staff Exhibit 1 are the unit prices used in 
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your estimate in the 1961 case; is that correct? A. Yes. 
Q. Now, what unit costs were used in the preparation of Staff 
Exhibit 2 and 2-A? The unit cost shown inColumn 3 of Staff Exhibit 


1? A. We used the same basic unit cost, but, as I explained this 


morning, we included the increase now shown near the bottom of 


Exhibit 2-A for different types of work; a 20 per cent increase on 
overhead, 50 per cent increase on rail cover and 10 per cent on re- 
placement. 

Q. Then, so that I might understand, inthe second column of 
Staff Exhibit 2 and 2-A for the unit cost for the first line -- I beg 
your pardon, for the second line, which is replacement, would have 
been -- bear with me a moment, Mr. Chairman, please -- would have 
been $25.50 per linear foot of the underground type of construction; 
is that right? A. Well, now, do you mean the second column or the 
third column ? 

The second column reflects actual cost. The third column for 

420 fiscal '62 represents estimated cost. 

Q. Let'stake the third column. Fiscal '63 would have been 
$25.50 per linear foot of third rail? A. No, sir. 

Q. Well, isn't that 50 percent increase of $17? Maybe my 
mathematics is wrong. A. This replacement cost may include areas 
of overhead track power sources as well as third rail. 

Q. Then, that is my next question, Mr. Aitken: How much over- 
head and how much third rail do you have in here ? 

Do you have those papers here? Can you tell us how much of 
each is in this figure? A. We have it in the back-up data. We do not 
summarize. 

MR. SIMS: Mr. Chairman, it is impossible for us to check those 
figures without that, that is my reason for asking the question, and I 
submit that we might well shorten this whole proceeding if we, perhaps, 
excuse Mr. Aitken and let him summarize his back-up data so that we 


can check it. 
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We tried during the lunch hour to check this and we came out 
with some yery unintelligible figures in trying to check it, and we would 
appreciate having the back-up data so we can check it. 

CHAIRMAN CLARKE: I am sure Mr. Aitken will make the back-~ 
up data available to you and to all the protestants. 

421 BY MR. SIMS: 

Q. Just inthat third column alone when you divide $1, 147, 425 by 
186,640 feet, you come out to a unit cost of $6.15 a foot, and that is 
well below the actual cost experienced for just covering on Pennsylvania 
Avenue. A. Wait a minute; that is what that is, is cover. 

As I explained this morning, the cost on Pennsylvania Avenue jobs 
were $6.45 and $6.14, but I also said we had a 70 per cent increase 
because of extra work that was required on the foundation and tying 
down the tracks, and the plates and so on, due to the numerous inter- 
sections, 

Q. Yes; I understand that. A. -- andI said that while I didn't 
have specific detail and I couldn't get this in a day or two, we estimated 
a fair rounded increase would be about 50 percent. So, we advised the 
Commissioners that they consider a 50 per cent increase for the basis 
of future estimates, and that is about -- is a little over $6, and that is 
for cover, and that is what we think is about right. | 

Q. Well, when you get down into the replacement cost we come 
up -- when we divided the figures -- and in that third column which 
has now been changed -- when we divided $650,000 by the 49,634 we 
get $13.10, which, again, seemed to be inordinately low. we Well, 
just a minute. | 

422 Well, as a general comment -- now, I cannot swear that this 
will add up two and two, but as a general comment most of that footage 
in '62 is on Rhode Island Avenue, as I also said this morning, from 
Fourth Street, Northeast, to 14th Street, Northeast, and since we are 


repaving that street the D. C. Transit would pay for removal of the 


track and, of course, one-half of the paving cost. 
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Referring back to Exhibit 1, we used an estimated price of $12 
there, and this morning I said that we were increasing this estimate 
by 10 percent. So, it checks very closely to the 10 per cent figure or 
the figure you have. Where you add 10 per cent to $12.10 it is, of 
course, $13.30. If you add -- 

Q. Now, ~- excuse me, Mr. Aitken. Go ahead. A. I was just 
going to say, if you look at the replacement figure under fiscal '64 
and fiscal '65 you will see that they run inthe order of over $20 per 
foot. 

Q. Yes. On '64 we came to $20.30, and on '65, $21.39; however, 
on the work completed in ‘63 we got a figure of $22.04 per linear foot. 

This is why we are having trouble trying to reconcile these 
figures and we believe that if we could get the back-up data we would 
be better able to understand them. 

CHAIRMAN CLARKE: All right. 

MR. SIMS: So, with the Chairman's permission I will defer any 

423 further cross examination as to that. I have some other questions 
I would like to ask Mr. Aitken. 

CHAIRMAN CLARKE: All right. 

"THE WITNESS: As a witness may I ask a question? 

CHAIRMAN CLARKE: That depends on the question. Go ahead 
and try. 


THE WITNESS: I am interested in your last figure. You have a 


cost of $22 and something for '63 -- for fiscal '63? 

MR. SIMS: Based on Staff Exhibit No. 2, wherein you gave this 
$880,000 divided by 39,926 feet. That gives you $22.04, unless our 
arithmetic is incorrect. 

2-A, I call your attention, Mr. Aitken, -- 2-A is changed. 
880,000 is changed to 700,000 which would reduce that figure. 

THE WITNESS: Yes; I do know that. 

CHAIRMAN CLARKE: Onthese, I think perhaps the best thing 
is to get the back-up sheets, and by the time we get back into that 
again it will be the 5th of February, and by that time we will have had 
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: : 
an opportunity to have the back-up sheets and study them, and, perhaps, 


many of these points will be clarified. 

Mr. SIMS: I think so, Mr. Chairman. 

COMMISSIONER SKLAR: I understand this was a rather hurry~ 
up preparation by Mr. Aitken and his staff, is that right, Mr. Aitken? 

424 THE WITNESS: Yes, sir. 

I told the Commissioners when I came in --I did not offer this 
as an excuse but, rather, as an explanation -- that some of our 
people worked until 3:00 o'clock this morning on these figures, and 
I didn't know it until lunch time but we were hard pressed to get pre- 
pared in the short time we had. 

BY MR. SIMS: 

Q. Mr. Aitken, I understand that approximately $5,000 of asphalt 
covering has been or will be used in covering the tracks on Pennsylvania 
Avenue, included in your morning testimony; is that approximately 
correct? A. I don't happen to know. This could be verified very 
easily, but I don’t happen to know. : 

Q. Now, in the 30,000 feet of underground track which you said 
would be affected by the NCT Subway Plan -- A. I said it might be. 

Q. Might be. What cost factor did you use in the removal of 
those tracks on a per-linear-foot basis ? A. It was prepared on the 
basis of about $23 per foot for single track, for removal, less the 
cost that you would save by not being required to cover the tracks, 
and, as I said this morning, that, of course, such a basis of computation 
alsoassumes that the subway plan and the decision as to whether 

425 or not D. C. Transit is required to remove such tracks would 
be made before such tracks are covered. | 

Q. Mr. Aitken, when you say "less the cost of covering" does 
that contemplate that we would have covered them -~ we would have 
covered them in a covering program prior to the time of pulling them 
up or removing them? A. No; just the contrary. It assumes that the 
decision would be made with reference to the subway system before we 
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had reached this covering factor or operation inour program as out- 


lined here. 

Q. Then, what is the basis for your subcontracting the cost of 
covering or resurfacing? A. Because this estimate assumes you 
have to cover. Iam assuming you would not do both. 

Q. In other words, in the $3,980,384 shown on Staff Exhibit 2-A 
there has been included in that figure the cost of covering initially, 
and if that covering could not take place, but subsequently the tracks 
were removed -- A. But in lieu thereof. 

Q. Pardon? A. But in lieu thereof. 

Q. -- but in lieu thereof they were removed and then covered, 
you would use the $23 a foot factor ? A. No; I would say not quite. 
But if, in lieu thereof the tracks are removed the cost to the Transit 
Company would increase from $3,980,384 to $4,442,384. 

426 Q. You have the working papersonthat which we can see, too, I 
take it? A. Well, I gave you some figures this morning. I gave 
figures in my testimony this morning, but if you did not have a chance 
to pick them up in the testimony, it was near the close of my written 
statement. 

Q. Yes; I understand, I have the figures $5,074,000 which was 
the net gross figures; but I am asking you the question: You will have 
those working papers which we could review in the intervening time 
between the hearings, will you not? A. Yes; I will have. 

Q. Now, I would just like to ask you some questions concerning 
the $12.40 figure which you used as a basis and ask you -- A. Asa 
basis for what? 

Q. As the basis for track removal of third rail, -- A. Oh. 

Q. -- which you say is actual experience as performed by a 
contractor, and I ask you whether or not that was actual experience 
gained in the underpass on North Capitol Street? A. Yes. 

Q. I ask you, sir, isn't it a fact that that track removal took 

427 place under conditions which did not require maintaining traffic ? 
A.I think most of it did. 
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Q. And isn't it a fact that this track removal took BIace under 
conditions which permitted the contractor to go in and remove the 
earth from each side of the track and thereafter remove the track, 
rather than having to pull them up out of the ground? A. I do not 
know the details of that operation enough to comment on that point. 

Q. Could you ask your assistant whether or not he knows ? 

A. I could find out, but I am not sure what significance the answer 
would be. | 

Q. Well, I was going to ask you the next question -- excuse me, 
sir, did soll want to answer that now or do you want to defer ? A. My 
answer to that question is yes; that is the way it was removed, but, 
as you know, on almost every construction project you have compen- 
sating factors, too, that affects costs. It isn't quite cricket to point 
out one step in an operation and say that drastically affects cost. 

Q. Well, would you or would you not agree that removing track 
in a project where you do not have to maintain traffic on either side 
or both sides of the operation can be done more economically than it 
can when you have to maintain traffic? A. Yes. Of course, the 

428 answer is yes to that, but, also, I would have to add that D. C. 


Transit has not always been required to remove track under traffic, 


either. 

Q. I was going to ask you, Mr. Aitken, how much of the track 
removal that you contemplate and set forth in your exhibits will be 
done under conditions wherein D. C. Transit will not have to maintain 
traffic? A. Well, that is impossible to answer. ASa matter of fact, 
all of this discussion revolves around the need for more data on track 
removal because, as I said this morning, we have not had «= 

Q. And as an engineer would you not agree with me that when 
it is possible to go in and get the dirt from each side of the track and 
then remove the track that it is less expensive than it is when you 
have to go in and take cranes and pull these big heavy blocks out of 
the earth ? 2A. It might be, but there could also be compensating 


factors as well. 
* 
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Washington, D. C. 
February 6, 1963 


bd * * 
HAWLEY S. SIMPSON 
was called as a witness by and on behalf of the Applicant and, being 
first duly sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SPEAR: 

Q. Mr. Simpson, would you state your full name, please ? 
A. Hawley S. Simpson. 

Q. And where do you reside, Mr. Simpson? A. 429 Montgomery 
Avenue, Haverford, Pennsylvania. 

Q. What is your occupation? A. Iam a consulting engineer 
specializing in traffic and transportation engineering, particularly 
with respect to passenger common carriers. 

Q. What is the name of your firm? A. Simpson and Curtin. 

Q. What is its address? A. 1405 Locust Street, Philadelphia 2; 
Pennsylvania. 

Q. How long have you been in business in the City of Philadelphia ? 
A. Since 1945, 

491 Q. Will you state your professional qualifications in the field 

in which you are engaged? A. I have a Bachelor of Science in Civil 
Engineering from the University of Michigan, Class of 1922. 

Following graduation I was employed by the Michigan State 
Highway Department in Highway construction for approximately a year, 
and for two years I was employed by a firm of engineers and contractors 


in engineering and construction in Detroit, Michigan. 


In 1925 I was appointed Traffic Engineer of the City of Detroit, 


being its first Traffic Engineer. 

In 1927 I left Detroit and went to New Jersey as Traffic Engineer 
for Essex County. I was Traffic Engineer there for two years. 

In 1929 I was employed as Research Engineer by the American 
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Transit Association, New York City. I later became Director of Research. 
The American Transit Association is the trade association of the street, 
railway and motor use bus industry of the United States and Canada. In that 
capacity I was engaged in all fields of study with respect to mass transit 

in and arounti the cities, with the exception of the mechanical end of the 
business, and I remained with the Association throughout the War; although, 
in 1942, when the Office of Defense Transportation was established and 

Guy acon 

consultant, and I was a consultant for ODT without compensation, because 
I noticed that was in the papers recently. I was a WOT consultant during 


on was Chairman, he asked me to come down here asa 


the War for the Office of Defense Transportation. 
492 COMMISSIONER SKLAR: WOT meaning without Berenesione 
THE WITNESS: Without compensation. I noticed that in the paper. 
I noticed some discussion about some consultants WOC. At the end of 
the War, precisely on August 15, I left the American Transportation 
Association and formed the Office of Simpson and Curtin in Philadelphia, 


and we have been in business there now for approximately 18 pests in 


the same office. 
BY MR. SPEAR: 

Q. In what professional field is Simpson and Curtin engaged? 
A. We perform substantially the same activities as those in) which I was 
engaged with American Transit Association, except that we serve clients 
rather than members, and our clients represent the entire range of 
agencies, both public and private, that are concerned with mass transit. 

Our clients have been the Federal Government, many city govern- 
ments, large numbers of state governments, particularly in the East. 
We have been employed by almost all the large transit companies in the 
United Stats and Canada, both municipal and private, and we also have 
clients amoag the small and medium sized companies. 

493 Q. Are you a registered professional engineer, and, if so, in 

what states ? A. lama registered professional engineer in the Stédes 
of Pennsy! Wvania, New Jersey, New York and Michigan. | 
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Q. Are you a member of any professional or technical societies ? 

A. Yes. Iam a Life Fellow of the American Society of Civil Engineers; 
a member of the Institute of Consulting Engineers, the Highway Research 
Board and the Institute of Traffic Engineers; and prior to the War I was 
President of the Institute of Traffic Engineers. 

Q. Have you and your firm made appraisals of property of transit 
companies? A. Yes, sir; we have. 

Q. Will you state the State Governments in the United States by 
which your firm has been retained on traffic and transportation matters ? 
A. We have been retained by the State Governments of Georgia, New 
Jersey, Massachusetts, New York, Pennsylvania, Rhode Island, and by 
the New England 'Governors' Council, which is an agency representing 
the Governors of all the New England States. 

Q. In what cities have you been retained by the City Government 


to conduct traffic and transportation studies? Tampa, Florida; Okla- 
homa City, Oklahoma; Atlanta, Georgia; Cleveland, Ohio; Akron, Ohio; 


494 Des Moines, Iowa; Jacksonville, Florida; Rochester, New York; 
Flint, Michigan; Grand Rapids, Michigan; and several smaller cities. 

Q. Are you retained by any official agencies in the Philadelphia 
area in comection with transportation matters? A. We are retained 
and have been since 1960 by the Delaware River Port Authority, which 
is planning a rapid transit from Philadelphia to southern New Jersey. 
We are also retained by the Delaware Port Authority to study traffic 
movements across the Delaware River between Trenton and Wilmington, 
and to project the traffic volumes of the Delaware Valley area up until 
the Year 2000, and we are also retained locally by the Department of 
Highways to handle traffic planning for the Highway Department in the 
Greater Philadelphia area. 

We also have just finished for the State of Pennsylvania a compre- 
hensive study of highway needs of the State of Pennsylvania to the year 
1971. 

Q. Have you appeared before State Regulatory Commissions as 


an expert witness in transit rate cases? A. Yes, I have. 
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Q. Will you name some of the Commissions before which you 


have appeared for this purpose ? A. Massachusetts Department of 
Public Utilities; Connecticut Public Utilities Commission; Delaware 
Public Utilities Commission; New Jersey Board of Public Utility 

495 Commissioners; District of Columbia Public Utilities Commission; 
Public Utility Commissioners of the State of Hawaii; Maryland Public 
Service Commission; Illinois Commerce Commission; North ' Carolina 
Utilities Commission; Ohio Public Utilities Commission; Pennsylvania 
Public Utilities Commission; Public Service Board of the Province of 
Quebec. : 

Q. Will you state your experience in making evaluation and de- 
preciation studies for transportation companies ? A. We have made 
several evaluations of transit properties during the past ten years, 
approximately, some of which were confined to appraising only the 
value of heavy equipment. Others have included all utility property 
with the exception of land and buildings, in which we don't feel that we 
are competent to act as appraisers. Insofar as any other of the 
facilities owned by transit companies, we have made those appraisals. 

Q. Will you name some of the companies for which you have made 
evaluations studies? A. We appraised the property of Chicago and 
West Towns Railways, now the West Towns Bus Company, in Federal 
bankruptcy proceedings for the Court, and later for the company. We 
were retained to establish the value in which the equipment would go 
on the books of the reorganized company, and to set depreciation schedules. 

496 In Sioux City, Iowa, I was the Company member of a Board of 
Appraisal established under a franchise requirement to determine the 
property values. 

In addition to those more or less quasi-public agencies, we have 
made appraisals for the following companies: The Philadelphia Suburban 
Transportation Company, which is known as Red Arrow Lines outside 
of Philadelphia; the Memphis Transit Company, prior to its take-over 
py the Authority; Delaware Coach Company of Wilmington, Delaware; 
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The Omaha Transit Company inNebraska; Honolulu Rapid Transit in 


Hawaii. 


We are currently making an appraisal of the Fifth Avenue Coach 


Lines, Inc., and Surface Transit, Incorporated, both in New York City; 
in connection with condemnation proceedings; and we have appraised 
the property of D. C. Transit System in 1956. 

Q. Would you give us the exact date of the appraisal of the 
property of D. C. Transit, the first appraisal you made? A. The 
appraisal was made as of December 31, 1956, and we submitted a formal 
report to the Company covering the findings, in a report dated 
February 1, 1957. 

Q. In that appraisal did you estimate the cost of removing all 
track, underground conduit, poles, overhead trolley wire and repaving 
of the track area? A. We did, sir. 

497 Q. What was the estimated net cost, after salvage, as computed 
in your appraisal? A. Approximately $11,885,000, after deducting 
from the estimated cost an amount of $750,000 for paving costs which 
I assumed would be borne by the District of Columbia. 

Q. Have you made an analysis of the extent to which the track 
that was in existence as of December 31, 1956, has been, in fact, re- 
moved up through December 31, 1962? A. Yes, sir. 

Q. Have you prepared an exhibit that presents the results of 
that study? A. Yes, sir; I have. 

Q. I hand you herewith a one-page document entitled "Summary 
of Track in Place as of December 31, 1956 and December 31, 1962" 
and ask you if that is a copy of the exhibit which you have prepared? 
A. It is. 

* * * * * 

498 Q.Mr. Simpson, would you explain DCT Exhibit 28? A. Yes. 

If you will refer to the exhibit [ DCT-28] you will find that the track 
is classified, or the removal project is classified in four columns. 


"Conduit track" is broken up between tangent and curve, and 


241 


special work, conduit, of course, being the track which was in those 


areas where there was no overhead wires. 

Then, there was "overhead trolley-unpaved". That was on track 
like sections of Cabin John. 

There then was the "overhead trolley" which was in paved areas; 
and then there was the "overhead trolley wire and poles". 

In column 1 is shown the lineal feet as of December 31, 1956. 

499 Now, those figures were developed by us in the study which we 
made in 1956, and they were based upon an inventory that had been 
taken by the company in May of that same year, from which we deducted 
amounts of track that had been removed in the later part of 1956. These 
are precise figures, which in our original survey are carried out to 
100 feet of that which was taken from the track diagrams which are in 
the possession of the Way andStructures Department. | 

Now, on column 2 are listed the lineal feet removed to December 
31, 1962. Those figures came from the books of the Evaluation Depart- 
ment of D. C. Transit, and they represent the number of feet that have 
been taken out in the program during the past six years. 

Of course, in column 3 there is lineal feet remaining as of the 
present time. , 

Just in passing, I might comment if you look at the conduit 
track you will observe that only about ten per cent of the conduit 
track has been removed, 37,000 feet of tangent and curve against 
400,000 originally. All of the overhead trolley unpaved has been taken 
out. There has been about 18 per cent, roughly, of the overhead trolley- 
paved track removed, and all of the overhead trolley wires and poles 
are shown as having been removed. : 

The footnote, however, indicates that there are in existence at 
the present time 2,306 poles, of which 833 are steel poles, and many 
of those are joint user poles which have other utility facilities attached 

500 to them -- they have not been removed, although the company is 
under an order from the Commission to remove them as promptly as 
possible. | 
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COMMISSIONER HOOKER: What is the joint use on those 
poles ? 

THE WITNESS: Well, power com pany, for example, street 
lights. 

COMMISSIONER HOOKER: You couldn't move them, could you? 

THE WITNESS: You couldn't move them without having some~ 
thing else put in their place, unless they changed the method of power 
transmission or changed the method of street lights. 

COMMISSIONER HOOKER: If they did move them, the power 
company would have to pay part of the expenses. 

THE WITNESS: Yes; they would have to install something in its 
place. 

BY MR. SPEAR: 

Q. Mr. Simpson, have you made a study of the cost of track re- 
moval from December 31, 1956, to December 31, 1962, based upon your 
original 1956 estimates? A. Yes, sir; I have. 

Q. I hand you herewith a single sheet entitled, "Cost of Track 
Removal, December 31, 1956 - December 31, 1962, based upon original 

501 1956 estimates", and ask you if this is a copy of the exhibit you 
have prepared? A. It is. 

MR. SPEAR: Mr. Chairman, may this be marked as DCT Exhibit 
No. 29? 

* * 
502 BY MR. SPEAR: 

Q. Would you explain the Exhibit No. DCT 29, cost of track re- 
moval? A. Well, mresponse to your first question, Mr. Spear, I should 
refer back to DCT 28. 

Q. Allright. A. In column 2 there hasbeen a change in the figure 
of overhead trolley-paved that has been removed. Going through the 


books we originally came up with a figure that was in the order of 24,000 
feet. We later found upon careful study that we had 24,400 feet, and 
we find now the figure should have been and now is corrected to 28,738 


feet. That is the only change of consequence. 
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@. Would you explain the Exhibit No. DCT 29? A. DCT No. 29 
carries forward in column 1 the lineal feet of track that has been re- 
moved in this six-year period. That comes from column 2 ‘ DCT 28 -- 

503 precisely the same figure. | 

The estimated net removal cost per foot is the estimated net re- 
moval cost that was reported to the company in the appraisal of 
December 31, 1956. I multiplied the number of feet removed by what 
we then estimated to be the removal cost, and we come to column 3, 

then, with a total estimated total removal cost. | 

I would like to say at this point that the estimate that we made in 
1956 was actually projected to 1959. We took into account at that time 
the wage increases that had been negotiated by the Company up to 
1959. So that, whereas the estimate of removal costs was gotten in 
156, it was made at a wage level which we thought waild be the probable 
cost of 1959 which, incidentally, just happens to be the mid~point in 
this six-year period, : 


So, we are talking not about a 1956 cost but we are really talking 


about a 1959 cost, or to put it another way, an average cost over a six- 
year period as nearly as we could estimate it at that time. | 

You will observe that the principal cost in removal has been in 
connection with the conduit and the overhead trolley-paved. ‘The over- 
head trolley-unpaved was actually estimated by us to produce a profit, 
in other words, it would produce more income to the company than it 
would cost to remove it. The same was true of trolley overhead wire 

504 and poles. The trolley wire produced more than it cost for 
removal. The poles, actually, is costing something to remove. 

Now, whereas we show that the $34,002 figure would be net 
salvage, we have had to make an adjustment because not all the poles 
have been removed. So, there is an additional charge which we should 
put in here of $10,927, an off-set against the credit. 

Then, in our original estimate we made the assumption that we 
might be 2ble to sell these poles to the other user for $1 apiece, that 
would save pulling them down, cutting them up, taking them to the 
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junk yard, repaving the area; however, we estimated $15,166 would be 


received as a result of this sale -- I shouldn't say -- we wouldn't re- 
ceive $15,166, we would save $15,166. 

We now know we can't make a savings because the District has 
ordered the company to take the poles down. So, we have got to put 
that figure back in as an off-set against the $34,000 credit. 

So, in the sum total if we were estimating in 1956 what it would 
cost to remove what has been removed in this six-year period, we 
would have said the cost would be $1,319,930. 

Q. Mr. Simpson, have you made an analysis of the relationship 
between your estimated removal costs and those as recorded in the 

505 books of the Company for the track that has been removed in the 
past six years? A. Yes, sir; I have. 

Q. I hand you now a single page document entitled "Recorded 
Company Costs of Track Removal, December 31, 1956 - December 31, 
1962, Adjusted to compare with Estimated Costs", and ask if you pre- 
pared that exhibit? A. Yes, sir; I did. 

MR. SPEAR: Mr. Chairman, may this exhibit be marked as 
Exhibit No. DCT 30? 

* * 
BY MR. SPEAR: 

Q. Would you explain DCT Exhibit No. 30, Mr. Simpson? 

A. Column 1, which is listed 'Per Company Records", is taken from 
the books of the Company and includes all of the charges to the track 
removal program, itemized precisely in the same fashion as they are 
carried on the books. 

The total that has been charged to that reserve is shown at the 
bottom in the amount of $1,842, 498; however, a certain adjustment 

506 must be made to reconcile it with our estimate, because our 
estimate did not include certain charges that were written in in this 
account, and at the same time in the early periods of track removal 


there were certain charges that should have been made to the removal 
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account that were not made, andI will explain those to you. | 

They are all indicated in the footnote. 

The direct labor costs is shown as $647,498, with fringes 
$100,132, totaling $747,630, in column 1. Those are the book figures. 
However, the Company did not charge any supervision to this account. 
When we made our estimate we estimated the labor costs, then we 
added five percent for supervision -- overhead and supervision -- 
supervisors from the office that might stop by and do the planning and 
so on. All that the Company has charged to this account has been the 
actual direct physical labor in removing the track. : 

So, we have added five per cent of the total labor cost. in column 
2 to reconcile it with our estimate. 

Now, under fringes there is a plus item of $29,433. Fringes to 
December 31, 1960, as shown in footnote 2, the Company did not charge 
the cost of the vacations and sick leave, hospitalization, and so on, to 
this account. All they charged, as I say, was just direct labor. So, we 
went back L, the Company records, and I worked with the accountant 
for the Company, and we determined a figure of $29,433, which we be- 


lieve would be as near as we can estimate today the admitted fringes 


507 which, of course, we had included in our estimate. We included 


fringe labor, supervision and fringes. 

So, by adjusting the Company records by these two plus items, 
we come to an adjusted total incolumn 4 of $815,916. 

ee there is an item, or three items, under the column 
"materials and supplies". Obsolete material and supplies have been 
charged to the account in the amount of $255,843. Those were not re- 
lated to track removal, but those were materials and supplies in stock 
that were no longer of any value and they were scrapped at the cost on 
the books. So, we have to deduct that from this column in order to 
compare precisely with your figures. | 

Material and supplies consumed, of course, is carried forward. 
That is a correct figure. 
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"Salvage" in column 1 was about $465,000. That is a net figure, 
recovery; however, $18,134 of that sale salvage was sale salvage of 
materials and supplies that were obsolete which we didn't include in 
our track removal estimate. So that reduces the net sale salvage on a 
basis comparable with our figures to the amount shown in column 4 of 
$446,955, or a net cost for materials and supplies of $424,508 that is 
a recovery to the Company. 

508 COMMISSIONER SKLAR: What type of obsolete material is not 
related to track removal ? 

THE WITNESS: Yokes. The big track yokes down in the ground 
that they had in stock; any special work that they had in stock; anything 
at all that had to do with the track or any part of the track that was in 
stock, for repairs and replacement and renewal was junked. 

COMMISSIONER SKLAR: I guess the main salvage was the over- 
head wire, copper wire? 

THE WITNESS: Well, that is correct, that was the big item. There 
was another sale salvage -- well, yes; that is the big item. The copper 
really paid off at that time because copper at that time was worth a 
lot more than it is today. 

COMMISSIONER SKLAR: All right. 


THE WITNESS: And any copper that was on the property charged 


off as obsolete would have beenincluded in this figure. 

"Paving Costs" as recorded on the books of the Company are 
$739,619. Now, those include the amounts that have actually been paid 
for paving in this period, plus an estimated amount still due on account 
of paving. So that $739,619 is really an accrued paving figure. However, 
if you will note in footnote 5 at the bottom of the page, the legend, the 
statement, "To deduct costs for covering track still in place." The 

509 amount shown in column 3 is $337,525. The companyhas paid 
that much to cover tracks that is still in place, and, of course, our 
estimate did not include a figure for covering track. Our estimate 
was for complete removal and repaving. So, we have to deduct from 


paving cost a figure of $337,000 in round numbers, and the 
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remainder is shown in column 2, $402,094, that was the total paving 


cost to the company. However, all of the removal work has been done 


in conjunction with the District repaving program, so the District has 
borne one-half of the cost of repaving, so that it is necessary for us 
to add in the $402,094 again to produce in column 4 the total paving 
cost of $804,188, that is, to compare with our estimate. 

Now, at this point, because of the recent Court decision, I should 


like to point out that it is proveable from our December 31, 1956 study 
that if you multiply the feet of track that has been removed by the 
amounts that we estimated per square yard for repaving that in 1956 

we estimated that it would cost to repave this same number of $755,000 
in round numbers, the actual cost to the District and Company has been 
$804,000; so that I think it is reasonable to say our estimate was 
appropriaté and reasonably correct, and there has been no loading of 
that figure. 

The equipment charges are shown on the next line. They are 
carried forward to the total. 

510 Income taxes were chargedin the amount of $195,638. Of course, 
we made no such calculations in our figures, so we take that out of ad- 
justed total, 

Service and supplies were carried forward exactly as they are 
shown on the books of the company. 

Then'there is a residual item of about $27,000 which is called 
"Unanalyzed Adjustments". The unanalyzed adjustments would be a 
charge tha#had been made to an operating account and later had been 
transferred to this particular account and was not assigned to any 
particular category. 

So that the adjusted total of removal costs on a basis that is 
precisely comparable with our 1956 estimate is $1,542,006. If you will 
compare that with the estimate we made in 1956, shown in DCT 29, you 
will find ttet our figure was $1,319,930, or we would observe a 
difference in our estimate to the extent of $220,000 in round: numbers. 


a 
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BY MR. SPEAR: 

Q. Mr. Simpson, were there any major changes in DCT No. 30 
from the prior draft submitted to parties prior to your testimony today? 
A. Yes, sir; there were. 

I believe that the exhibit which we had included had shown a 
cost of about $1,240,000 instead of $1,542,000. The figure here shown 
is the figure through December 31, 1962. If you will refer to our pre- 
pared testimony, which you received, you will find at that time I only 
had figures to October, 1962, and so that the figure in the exhibit which 
you had presented to you was up to October, the exhibit now is through 
December 31, 1962, and the October figure did not include estimated 

511 expenditures which are included in this exhibit for work which 
has actually been performed but not yet billed. Other than that there is 
no change. 

Q. Mr. Simpson, have you prepared an estimate of the detailed 
cost of removal of all track, underground track conduit and repaving 
track area as of December 31, 1962, using this same procedure that 
you followed in your 1956 estimate? A. Yes, sir; 1 have. 

Q. Mr. Simpson, I hand you herewith a document consisting of 
eight pages, plus a cover page, and it is entitled ''Detailed Costs of 
Removal of All Track, Underground Track Conduit and Repaving Track 
Area, December 31, 1962, Projected through current wage agreement," 
and ask you if this is a document which you prepared? A. This isa 
document we prepared; yes, Sir. 

MR. SPEAR: Mr. Chairman, may I ask this eight-page document, 
together with the cover page consisting of nine pages, be marked for 
identification as DCT Number 31? 

* * * 
512 BY MR. SPEAR: 
Q. Analyzing DCT No. 31, will you state the total amount of the 


cost estimated due to remove the remaining track area? A. Yes, sir. 


The estimate is as of the present time based upon the current wage 
agreement, which runs to some date in 1966. The projection is not a 
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1962 cost figure, it actually is a 1965 figure which would, in effect, 
be an average of 1962 to 1968, or a six-year average, is $16, 950,358. 
That is shown in column 9 of this big double page number 1 in your 
exhibit. | 

Now, that $16,950,000 figure does not have any credits for any 
part of the paving to be paid for by the District of Columbia. We will 


come to that at a later point. This would be just the cost if the Company 


paid all the, cost of removal. 

COMMISSIONER SKLAR: That is based on employees of the 

Company doing the work ? 
513 THE WITNESS: Except the paving work would be dons under con- 
tract, either by the District or would be done under contract. The 
Company would remove the track. The presumption is BE the paving 
would be done by outside contractors. 

Now, that figure is $16,950,000, and the sum of the other figures 
on that page is a little lower than the figure which was submitted in 
the exhibit which we distributed. It was a little over $17, 000, 000. It 
is now down to $16,950,000. The reduction is due to the fact, as I said, 
there was 4,000 feet of track removed which had not been located in 
the earlier exhibit. So, this figure is a little less than we gave you 
before. 

BY MR. SPEAR: 

Q. Mr. Simpson, do I understand from DCT No. 31 that, despite 
the fact that certain conduit track, certain overhead trolley and certain 
overhead trolley wires and poles have been removed, nevertheless the 
remaining cost is considerably in excess of the original estimated 
cost in 1956? A. That is correct; it is in excess of the * 56 estimate. 

Q. Would you explain why the costs now are higher than they 
were in your original estimate in 1956? A. There are several reasons. 

I would like to explain, in the first place, the wage rate average 

514 for the Way and Structures Department that we used : in 1956 
in connection with the track removal was $2.09 -- that was the weighted 
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average of a crew, $2.09 an hour, plus fringes. The same crew 
today would cost $2.77 per hour, and this will be increased by another 
six and a half per cent during the life of the agreement. 


Also, the fringes have risen from 19-1/2 per cent of basic 


wages to 31.8 per cent -- gone up 60 or 70 per cent -- so, the wage 
costs moved very materially. 

In addition, there has been a very substantial drop in the value 
of scrap copper, iron and steel. The estimated sale salvage is very 
much below what we estimated in 1956. Copper is coming in from 
foreign producers at a very low cost per pound and, of course, the 
situation in the steel industry is such they don't require scrap,and 
scrap iron and steel for remelting down very much. 

The other thing I want to point out is that, if you will refer back 
to DCT 29 you will notice the overhead trolley-unpaved, all of which 
has been removed as shown in DCT 28, which was estimated to provide 
us a profit, the same as the overhead trolley wire and poles -- they 
have all been removed except the poles, which are a liability and they 
presumably produced a profit. So, even if no track had been removed 
except the trolley-unpaved and the overhead, which produced the profit, 
the cost of removal of the remaining part of the system would have 

515 actually gone up because the credits have all been taken. That is 
one additional explanation. 

Another fact is that the District paving standards have been upped 
since 1956. We were figuring on a stabilized soil base of eight inches. 
The present standard is 12 inches. The reinforced concrete base in 
1956 was standard at eight inches. It is now ten inches. 

So, there has been upgrading of pavement which will increase the 
cost. 

I have found the figure I was looking for. Taking the sale salvage 
that we estimated still onthe property, estimated it at its present sale 
salvage figure, and comparing that to the sale salvage that we would 
have achieved if the price of scrap were at the 1956 level, there has 
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been a loss to the Company of $1,200,000 or, perhaps I should put it 
this way, there has been an increase in the removal costs automatically 
of $1,200,000 because the recovery on the scrap has gone down by 
$1,200,000. So, we have got $1,200,000 added as a result of the change 
in the scrap price. 

We find that, had the Company removed that part of the system 
we might Have shown a net profit, and we find our paving costs are 
going to | higher than we originally estimated. 

Furthermore, our wages have gone up very substantially, and, 

516 to pit it rather simply, the track isn't coming out as fast as in- 
flation is catching up withus. In other words, the economic situation 
is producing the situation, and as long as the track removal program 
remains at its present level, it is presumed that the cost of removal 
will continue to rise. | 

Q. is there any relationship between the cost of track removal 
of the track which has been removed and that which remains to be re- 
moved, that is, is there any difference in the nature of the tracks be~ 
tween tangent, curve and special work? A. No; there is no change. 
The track that is still to be removed wouldbe removed in substantially 
the same fashion. There is no change there. 

Q. But how does the cost of removal of track compare with that 
which has been removed? Is it comparable? A. The cost of removal 
is going to be very much higher. | 

We estimate -~ there is a memorandum which I have available -- 
we estimate about 50 per cent increase, roughly, in the cost of re- 
moval of conduit tracks. | 

COMMISSIONER SKLAR: From what period? 

THE WITNESS: From the 1956 estimate. 

As far as the overhead trolley-paved, we estimated only about a 
20 per cent increase. The big increase is in the removal cost of the 


conduit tracks because of the very substantial increase in the wage 


517 rates, plus the loss in the value of the scrap, that is, where the 
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scrap is in the big scrap, is in the yokes on the conduits and not in the 
railings on the paving. 

COMMISSIONER SKLAR: You stated that the steel industry 
doesn't use scrap as much. Is that because of the refinement in the 
coke ? 

THE WITNESS: Well, my statement was because of the lower 
steel production, the lower rate of steel production now as compared 
with 1956. That kind of scrap was at a very high price in "56. 

COMMISSIONER HOOKER: In other words, it is a lack of demand ? 

THE WITNESS: That is correct; yes, sir. That is a better way 
to state it. 

BY MR. SPEAR: 

Q. Mr. Simpson, does the total cost of track removal shown in 
the last column of DCT Exhibit 31 reflect any portion of the paving 
cost which might be assumed and paid by the District of Columbia ? 

A. No, sir; that does not reflect any contribution by the District. That 
is on the assumption the Company bore the whole cost. 

Q. How much would the saving be if the District of Columbia were 
to assume its proportion of the paving cost? A. Somewhere in the 

518 vicinity of $3,500,000 to $3,700,000. 
Q. Have you prepared an exhibit showing the estimated paving 


credits which the District Highway Program would affect by the entire 


track removal program, predicated on the amount of track to be re- 
moved as of December 31, 1962? A. I have. 

Q. Mr. Simpson, I hand you a single page document entitled," 
"Estimated Paving Credits, District of Columbia Highway Program 
December 31, 1962", and ask you if you prepared this exhibit? A. I 
prepared this exhibit; yes, sir. 

MR, SPEAR: Mr. Chairman, may that be marked for identifica- 
tion as DCT Exhibit No. 32? 

* * 
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Q. Would you explain DCT No. 32, Mr. Simpson, please. | 
A. DCT 31 starts out on what is known as line 9, so that it is easy to 
refer back to the eight-page exhibit. 

The line 9 is the figure that is shown in the total line of Det 31. 

Q. You mean column 1 on page 1 of DCT 31? A. Yes. 

Q. So, the column on the left of DCT 32 which says "Summary 
Table Column No.", makes reference to the page 1 of Exhibit DCT 31 
for cross reference? A. That is correct. 

COMMISSIONER SKLAR: Suppose we mark that "Column 1". 

THE WITNESS: Summary Table, Column No. 9. | 

COMMISSIONER SKLAR: 'Page 1 of DCT Exhibit No. 31.” 

THE WITNESS: There we carried forward the cost ot track re- 
moval on the assumption it is borne entirely by the Company in the 
amount of $16,950,000 in round numbers. 

Included in that figure -- I think it is best to show you how these 
go together. I think we better go back to DCT 31 to page 1. because in 
column 6, DCT 31. page 1, is shown a paving cost of $7,525.184. Column 
7 of DCT 31 has a paving credit of $85,273. That represents paving 
in streets outside of the District. in the State of Maryland, which ac- 
cording to our counsel the Company has no liability to repave, so | 
that we have to take out of our total paving estimate. which applied to 
the entire track repaving in Maryland, for which the Company has no 
liability, and that results in a figure of $7,439,911, line 6 ot DCT 32, 
that is paving cost less Maryland paving. | 


Now, assuming that all of that program was carried on in conjunc- 


tion with the District repaving program, there would, of cou rse, be 
a savings of half of that paving cost shown, $3,719,955, so that the 
net cost of removal at the present date becomes $3,230,403. 

However, in discussions with District officials we have eoncluded 
there is about 25,832 feet of track for which the District has no present 
paving program planned at any time, and to take that into account we have 
assumed here that we would add back into our removal costs halt of 
the pavings costs for which we have taken credit above. 
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So that if it developed that the District did not participate in the 


25,832 feet of paving, there would be an added cost to the Company of 


$184,000 in round numbers, making the total removal cost, less paving 
credits, assumed to be reasonable, $13,414,844, which is our present 
estimate of the remaining liability, on the assumption that the District 
narticipates in all of the repaving except for 25,000 feet in round numbers, 
and assuming that there is no liability on the company for any repaving 

in the State of Maryland. 

MR. SPEAR: Mr. Chairman, may we have a five-minute break 
here at this time? 

COMMISSIONER SKLAR: The Commission will take a ten-minute 
recess. 

(Thereupon, at 10:35 a.m. a ten-minute recess was taken.) 

COMMISSIONER SKLAR: May we proceed, gentlemen? 

Mr. Spear? 

BY MR, SPEAR: 

Q. Mr. Simpson, DCT Exhibit 27 is an exhibit entitled, "Reserve 
For Track Removal and Repaving, August 15, 1956 through August 31, 
1962." 

Has D.C. Transit prepared and submitted to you a revision of this 
exhibit, carrying the items on that exhibit through December 31, 1962? 
A. Yes, they have. 

Q. Mr. Simpson, I hand you now a document entitled, "Reserve for 
track removal and repaving, August 15, 1956 through December 31, 
1962," and ask if this is a copy of the document wiich D.C. Transit has 
prepared, up-dating Exhibit 27 through December 31, 1962? A. It is, 
yes, sir. 

* bd * * * 

Q. Now, Mr. Simpson, according to DCT 27A, the reserve balance 
for the reserve for track removal and repaving, as of December 31, 
1962, was $4,814,249.12. 

Is that correct? A. Yes, sir. 
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Q. Now, DCT Exhibit No. 5, and the transcript of this proceeding 


at page 99, indicate that the net amount remaining to be accrued over 
and above the amount in the reserve on December 31, 1962, was 
$3,785,210. | 

Adding these two figures together, the total of these two figures 
comes to $8,599,459. 

I would like to ask you, sir, whether that figure of $8, 599, 459 
represents a figure which is comparable to the estimate you have 
made as of December 31, 1962, of $16,950,358? A. Yes, sir, that is 
correct. It is a comparable figure, except for the fact that in the 
$16,950,000, you have not taken any credit for D.C. participation in 
the paving program. 2 

Q. Now, sir, if full credit is taken for all possible repaving, on 
the assumption that 100 per cent of the repaving to be done is to be 
done in conjunction with the District of Columbia highway program, 
what would your estimate be, again as of December 31. 19622 
A. Well, if 100 per cent of the paving was to be done in cooperation 
with the District, the figure would be $13,230,403, but if the more 

probable figure is used -- where the District would not participate 
in 25,832 feet of repaving, the comparable figure would be $1 3,414,844. 

Q. Now, that 25,832 feet that you have eliminated fromthe track 
removal saving of 50 per cent was eliminated for what reason? 

A. Because the District does not, at the present time, contemplate 
any repaving project on those particular streets. 

Q. But if you were to give full effect to the maximum amount 
possible for repaving credits, it would be $13,230,403? A. Yes, sir. 

Q. And, that is your estimate of the cost which the company in 
this proceeding has been using, of $8,599,459? A. That is correct. 

In summary, there is a liability on the company of close to $5 
million, at any time, in excess of the amount which may be accrued 
under the present offer. ! 

Q. So that the amount of money which the company has in this 
reserve balance under DCT 27A. of $4,814,249, and the amcunt which 
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it is accruing in this proceeding, and projecting for the balance of its 
franchise to be ac¢rued, on DC Exhibit No. 5, last page, of $3,785,210 
will together come to less than your estimate of the total cost, if full 
credit is given to the D. C. Highway program? A. Absolutely. 

Q. And the differential, or the amount by which DCT's projected 
figures will be less than your estimated cost, will be less than your 
estimated cost, will be approximately $5 million? A. Justa little 
short of $5 million. 

Q. In your opinion, is D. C. Transit using a figure -- when it 
uses a figure of $8,599,459, using a figure which is reasonable and 
proper ? 

* * * * * 

THE WITNESS: It is a very low figure in relation to the present 
liability in the company. 

COMMISSIONER SKLAR: He is merely expressing an opinion and 
the Commission will receive it as such. 

cd * * 

[MR. SIMPSON:] * * * 

I direct your attention to the fact that the transit industry secures 
the relatively small part of its capitalization from debt sources, which, 
of course, is the lowest cost of capital. 

These telephone companies, similarly, have historically relied 
less on debt capital than on equity capital, but at the outset it is clear 
that, with effect particularly to the electric light and power industry, 
the transit industry obtains a low proportion of its capital through debt 
sources. 

Preferred stock is not a substantial element in the capitalization 
of transit, nor in the other companies. 

Of course, preferred stock has some potential advantages, but 
there is no particular difference between these groups. 


Then, of course, we come to the common stock and surplus. 


We find, naturally, that as a result of the low amount of debt capital 


and the low percentage of preferred stock, that common stock and sur- 
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plus in the transit industry is very much higher than for the other 
utilities, which indicates at the outset that, knowing what we Know 
about security prices, transit is going to have to pay more than the 
more stable utilities for its money, because the hazard inthe transit 
industry is generally of a higher level than the hazard in a stable 
utility or a growth industry like the power or telephone business. 
* * * * * 

[MR. SIMPSON:] * * * 

Now, if you will turn to the fourth page of this exhibit, [DCT-33], 
you will find a listing of companies by groups. 

In the column headed, "Bonds and Notes as Proportions of Market 
Valuation,” we have taken the total amount of bonds and notes ‘outstanding. 

We have taken the notes at their face value and the bonds outstand- 


ing have been taken at the average price at which they have been traded 


during each of these three years. 

When I say, Average price’, I mean the price between the 
high and the low. 

We did not make a weighted average price, but we took the average 
of the high and low price, miltiplied by the face value of the bonds out- 
standing, and determined the market value of debt capital. : 

We found that the average yield -- we divided the market value of 
the debt capital into the interest payments on bonds and notes; tc de- 
velop a range of yields for the four stable utilities, ranging from 3.97 
per cent for electric light and power, to 4.16 for water companies. 

The average, without weighting it for the four groups, was 4.2 
per cent as the price of debt capital for a stable utility, whereas in 
transit the price was 6.22 per cent, so approximately the transit in- 
dustry paid, in these three years, -- based upon market valuation of 
its securities -- about one and one-half times as much for its debt 

capital as the stable utility. 

Now, on the next page we have a similar analysis for cats capital. 
preferred stock and common. 

Again, we used the same procedure. 


We took the outstanding number of shares of preferred and common 
stock and determined the market valuation by multiplying those secur- 
ities; that is, the number of the issues outstanding by the average price 
at which they were sold in these three years, to determine the average 
yield. 

Now, on preferred stock, the average yield was of the order of 4.3 
per cent for telephone to 5.7 per cent for water, whereas transit pre- 
ferreds were being sold to return 6.0 per cent. 

Now, when we come to common stock equity, which is by far the 
most important means of financing transit companies, we find again that 
the transit industry has a higher proportion of its market value in 
equity securities than do the other utilities, with the exception of tele- 
phone. 

About 70 per cent of the market value of the securities of transit 
companies comes from equity capital. 

The average yield shown in the next column is the yield determined 
by dividing the value of the securities outstanding, based upon the market 
appraisal of their worth, into the dividends that were paid, and you will 
observe that for the stable utilities there was a yield ranging from a mini- 

mum of 3.4 per cent for the electric light and power industry, to 
4.4 per cent for gas, whereas transit common stocks were being sold -- 
based upon the dividend yield -- to pay 6.8 per cent. 

In the next column we have shown the earnings on common stock 
by adding to the dividends which were paid the amount that was trans- 
ferred to surplus, after taxes and, of course, you find there, again, 
that the earnings are substantially higher on transit securities than on 
the stable securities -- again, because of the additional risk. 

The prime market for money may be at 3, 3-1/2, or 4 per cent, 
but the investor who puts his money in something that is not prime, 
naturally is looking for a return that relates in some manner to the 
risk. 


Of course,the risk in investing in the telephone industry is very 


much less than the risk in investing in the transit industry. 
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Accordingly, the earnings of telephone securities are down to 4.8 
per cent, whereas the earnings on transit stocks are shown at 8. 7 per 
cent. 

Now, in the final column we have shown the price earnings ratio, 
which is another device to determine the cost of capital. 

The price earnings ratio is simply what it says in the caption. 

It is the price of the security divided by the total earnings on that 
security, and the range of price earnings is from 17.6, in the case of 
water, to 21.0 in the case of the telephone industry, and an arithmetical 
average of those is 18-1/2. : 

What this means is simply that in the market, the transit industry 
can rent or hire $11-1/2 for each dollar of earnings. 

The other industries in the utility field, that are stable, can get an 
average of $18-1/2 to employ in the business for each dollar of earnings. 
It is the reciprocal of the earnings figure. 


If we had a high earnings figure, we naturally have a lows price 


earnings ratio. 

We have to pay considerably more for our money. 

The market appraisal of the worth of our securities is on an entirely 
different basis than that of the other utilities. . 

Now, on the next page we have consolidated the cost of capital of 
all types -- of bonds, notes,md preferred stock and common stock -- 
and we show the average return on the market valuation of all securities 
to range from 4.64 per cent in telephone to 5.63 per cent in gas, where- 
as transit is returning 7.96 per cent on the market value of all of its 
securities and the price earnings ratio for total capital is shown in the 
final column as of the order of about 20 for the stable utilities and 12.6 
for transit.f 

This means, again, that taking total capital, we can get about $12-1/2 
for each dollar of earnings, whereas the stable utilities can rent about 
$20 for plant for each dollar of earnings. 

The next page, page seven, is a table which compares the price 
earnings ratio in this fashion: the price earnings ratio of debt capital 
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in the electric light and power industry is 1.57 times as high as the 
price earnings ratio of transit. 

For preferred stock, the price earnings ratio is 1.25 times as high 
as the price earnings ratio of transit. 

In common stock, it is 1.7 times, -- it is merely another way of 
presenting the fact that, regardless of the type of capital, the price 
earnings ratio of other utilities is very much higher than in the tran- 
sit industry, which, again, indicates that the investor is not willing to 
invest his money in any type of transit security unless he pays consid- 
erably less for it than in the stable utility. 

The final table is simply a summation which merely repeats the 
data of the earlier part of the exhibit for the total of the five industries. 

It shows the total market valuation of all of the groups which we 
have used, the total interest. preferred dividends, and earnings on 

common stock in the next column, and then, again, the average 
return on market valuation, which simply shows in a more basic detail 
the data which appeared earlier on page six. 

BY MR, SPEAR: 


Q. What conclusions do you reach as a result of your study ? 


A. Well, I think it is very conclusive from this study, which has been 
repeated time and time again, and with substantially the same end result, 
that the investor’ who is in possession of funds, and who is interested in 
utility investment, is demanding a much higher return on his money 
when he puts it in the transit industry than if the same dollars were 
put into a stable utility. 

The reason for this is very obvious. 

Transit earnings are highly volatile. I don't think anyone in this 
room can dispute that fact, particularly because we are not in a growth 
industry. 

We are in an industry which, except for abnormal growth in an 
area, generally is tending to decline, and that is the reason why per- 
sons will shy away from an investment. 
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But one of the real reasons that we are in such a bad way with 
respect to maintaining stable earnings is because of our very high wage 
content. 

I have not made a direct and exact comparison of D. C. Trasit's 
wages with relation to its total expenses, but, generally, wages 
cost a transit company somewhere in the order of 60 per cent or more 

of their totag operating expense. 
* * * * * i 

Q. Wolfia you explain DCT Exhibit 35? A. Yes. This exhibit 
shows, for the same sixteen companies that are listed on DCT 34, the 
earnings as a per cent of the average market price per share during 
the three-year period, ranging from a high of 20.76 in the American 
Transit Corporation, to a low of 5. 07 per cent in the Philadelphia Sub- 
urban Transportation Company. 

The median figure: that is, the midpoint of the range, is of the 
order of approximately 11 per cent and D. C. Transit Inc. of Delaware, 
with Class A stock -- that is, using only the Class A stock and attri- 
buting all the earnings to the Class A stock -- the earnings have been 
12.92 per cent, or very close to the median for the entire group. 

Q. What conclusion do you reach from this exhibit? A. ‘The con- 
clusion I reach from this exhibit is that the market appraisal of D.C. 


stock is ean that the investor is asking for a little higher return on 


his security than for the average of these companies. 

Q. Haye you prepared an exhibit dealing with dividend yields on 
common stocks of transit companies? A. I have. 

Q. I hand you herewith a single page document entitled, 'Compara- 
tive Dividend Yield on Common Stock of Transit Companies, 1959-1961 
Average", and ask if this is an exhibit that you have prepared? 

A. Itis. 

MR. SEAR: May this be marked for identification as Exhibit 
DCT 36? . 

COMMISSIONER HOOKER: It may be so marked. 
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BY MR. SPEAR: 

Q. Would you explain DCT Exhibit 36? A. DCT Exhibit 36 is 
similar to DCT 35, except that, instead of showing the earnings as a 
per cent of the average market price of the common stocks of these 
companies, we here show the dividends and, of course,the dividends 
will generally run less than the earnings. 

The dividends of these companies range from a high of 10.23 per 
cent for Syracuse Transit to a low of 4.28 per cent for Philadelphia 
Suburban Transportation Company. 

The midpoint of the sixteen companies is approximately 7 per cent, 
which is almost exactly what D.C. Transit has paid in relation to the 
average market valuation of the Class A securities on the open market 
during the past three years. 

* * * * 
HAWLEY S. SIMPSON 
resumed the stand and testified further as follows: 
CROSS EXAMINATION 
BY MR. CUNNINGHAM: 
* *« * * * 

MR. CUNNINGHAM: I wonder if I might have his last answer 
read back to me. 

COMMISSIONER SKLAR: You had better read the question, too. 

(The reporter read the testimony as follows: 

"Q. Does your track removal estimates reflect the track cover 
program that has been tentatively established by the District of 


Columbia Highway Department in conjunction with the Company 


and the Transit Commission? 

"A, Yes. In the last page of Exhibit DCT 31 the off-sets against 
the estimated removal and repaving costs are shown, and that is 
based upon what we are informed is the D.C. program.") 

THE WITNESS: My answer is incorrect because I missed the word 
"cover" in your question, Mr. Cunningham. 


There is nowhere in our exhibits where we reflect in any way the 
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program wirh respect to track cover. 
That sould be the correct answer. 
BY MR. CUNNINGHAM: 

Q. Well, have you given any consideration as to when this entire 
program of yours is going to be carried out? A. I have no idea when 
it will be carried out. Our projected estimate, based upon present 
conditions 4nd projected as reasonably as we can, is to about 1965, 
which covers the periods 1962 to '68, but I have no means of deter- 
mining ahetier the program will be completed in the six years or not. 

* * * bd * 
BY MR. BECHOEFER: 

Q. I want to direct my first questions to Exhibit No. Der 28. 
A. Yes, sir. 

Q. You have testified previously that your exhibits did not take 
into account at all any of the track covering program. Now, I would 
like to find out the number of lineal feet appearing in column 3 which 
has already been covered and which you have listed here as scheduled 
for removal. A. Ican't answer your question because I did not go into 
it. The matter is determinable, but your question presumed, correctly, 
that we did not take any consideration of the track covered, and we did 
not; therefqre, I don't know how much track has been covered. 

sai * cd * * 
BY MR. BEBCHICK: 

Q. I believe you stated that this study gives no reflection of the 

tracks that are being and may in the future be paved over? 

A. No; and let me explain why: Because the liability of the Company 
is not decreased by the fact the track is covered. The Company is 
still liable for the removal. | 


Q. Have you consulted an attorney as to the legal liability 4 
A. Ican read the Act of Congress. 


Q. So; your opinion is based on your reading of the legislation? 
A. Upon reading of the legislation and the understanding of everyone 
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that has any familiarity with this subject that track covering does 

not relieve the Company of the track removal liability. If it did, there 
would be no point in removing the track, just go out and cover the track 
and run. 

Q. And I believe you testified you have no basis for knowing during 
what periods of time these costs would be incurred? A. None whatso- 
ever. 

Q. And isn't it also true that the removal, as opposed to recapping, 
may not result until some distant future time? A. My answer is I 
don't know. 

Q. Do you have any estimate as to what Transit's cost of actual 
track removal and repaving and recapping would be through 1965? 

A. No, sir. 

COMMISSIONER SKLAR: Can we call it "recovering" instead of 
"recapping" ? 

MR. BEBCHICK: Recovering. 

BY MR. BEBCHICK: 

Q. In preparing this study you made, I take it no attempt to gear 
into the District of Columbia Highway plans for the next few years was 
made? A. Only with respect to the last page in which we credit the 
track removal cost with the one-half share to be borne by the District, 
on the assumption that the District participated in the entire program. 

Q. So, this document stands independent from any District of 
Columbia highway’ plans for the next two or three years? 

COMMISSIONER SKLAR: By "this document", you mean what -- 
in your hand? 

MR. BEBCHICK: Sir? 

COMMISSIONER SKLAR: You are holding a document. 

MR. BEBCHICK: Exhibit 31. 

COMMISSIONER SKLAR: For the record. 

MR. BEBCHICK: Yes. 

THE WITNESS: Well, yes; yes, precisely, because I don't know 


what the District program is for the next two or three years -- pre- 
cisely. 
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589 MR. BEBCHICK: No further questions. 
COMMISSIONER SKLAR: Mr. Simpson, you stated that you gave 
no effect to recovering in your cost estimates of track removal. 
THE WITNESS: Yes. 
COMMISSIONER SKLAR: Would there be any effect on those cost 
estimates if those tracks were recovered and then subsequently re- 
moved ? 
THE WITNESS: Well, there is an arrangement whereby if the 
track is recovered, or the track is covered -- I am using the recap -- 
if the track is covered there is an arrangement which I am not familiar 
with because it doesn't relate to that study, whereby if the track is 
later removed some adjustment is made because of any expenditure 
either by the District of Columbia or the Company because of the 
coverage, but Iam not sufficiently familiar with it because it doesn’ t 
relate to our estimate, to answer your question. 

COMMISSIONER SKLAR: Your estimate, you have repeatedly said, 
is made without considering in any way the covering of the track, -- 

THE WITNESS: That is absolutely correct. | 

COMMISSIONER SKLAR: -- so far as estimated cost of removal 
is concerned. 

THE WITNESS: Yes, sir. 

« * 
BY MR. LEEMAN: 
Q. The effect of your testimony is that, with all of these various 


contingencids that may happen with respect to future track removal, 


at the worst it might cost the figure that you have given, does that 
sum it up? A. No, I think it is going to cost more than the figure I 
have given. 

Q. That it will cost more? A. Yes; because I don't believe -- 
you have asked me the question and what I believe -- I think it will 
cost more than I estimate because I don't think the track removal 
program is'going to be completed within six years. Only a small part 
of the track removal program has been completed today, and if it isn't 


completed within the next six years, as I said earlier, inflation is 
going to catch up with us, sol would look for the ultimate cost of 
track removal, repaving, to be even higher than what has been esti- 
mated here. 

Q. And a good portion of it up to now has been covered without 


removal, hasn't it? A. I don't know what you mean by "a good portion.” 


Some has been removed, and I don't even know of my own knowledge 
how much. 

Q. You don't know how much? A. No. 

Q. And so that in the next six years or so the law could be changed, 
and it could be decided they are going to leave it that way and all that 
could enter into it? A. That could be a possibility. 

a bd * * 
REDIRECT EXAMINATION 
BY MR. SPEAR: 

Q. You were asked several questions at the conclusion of your 
cross-examination about the extent to which you considered the covering 
over of your tracks in your estimate, and I believe you indicated that 
you did not give any consideration to the covering-over of the tracks. 

Is that correct? A. It is correct. 

Q. Would you explain what you meant by not giving consideration 
to the covering-over of the tracks? A. Well, we didn't assign any 
cost to the removal because of the recovering, nor did we assign any 
additional cost to the removal because at the time of the ultimate re- 
moval you would have to remove more material than you had originally. 

You would have to remove not only the track and the paving, but 
you would have to remove the asphalt cover. 

It might cost a little bit more. We did not consider either of those 
two factors. 

Q. In order that there may be no misunderstanding: is there any 
likelihood that, by covering over the tracks before they were required 
to be removed, at the future date when removal was in fact effected, 


there would be any saving? A. There would be no saving whatsoever. 
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In fact, it might cost a little bit more to remove, because of the top. 
* * * * * 
CROSS EXAMINATION (Continued: ) 
BY MR. CUNNINGHAM: 
* * * * * 

609 Q. During your testimony you stated that it should be noted that 
the transit industry has a considerably lower debt ratio than each of 
the other utility groups? A. That is correct. | 

Q. "This factor is significant because of the previously mentioned 
fact that debt capital is the cheapest form of money"? A. That is 
correct. | 

Q. And you have indicated that the transit industry in general 
has a very difficult time in getting debt capital? A. The experience 
has been,yes, general throughout the industry. 


Q. That is right --? A. -- and they pay more for their debt cap- 


ital than the stable utilities in general. 

Q. I wonder if you would tell the Commission what has been the 
experience of D.C. Transit of D.C. A. I can't answer that question. 

I know that there is a substantial debt capital outstanding on this 
property and I do not know its amount of my own knowledge, nor do I 
know what its percentage is of the capitalization of the company. 

Q. Are you familiar at all with the financial transactions: of D.C. 
Transit System of D.C., the applicant here, over the past two years, in 
acquiring buses? A. I know they have borrowed money. I am familiar 
with the fact that they have borrowed money to buy equipment. 

Q. Has the cost of that money been more expensive, or create 
to the company ? A. What? 

Q. Is it getting more expensive or less expensive? A. Again, I 
can't answer that question because I am not sufficiently familiar with 
the books of the company to answer it. 

CHAIRMAN CLARKE: Mr. Cunningham. I think it is apparent 
that the witness has no details on the finance of each of these companies. 
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I think that perhaps we are wasting time in trying to get him to 
commit himself on it. 

Am I correct? 

THE WITNESS: That is correct. 

CHAIRMAN CLARKE: He knows nothing of the finances of these 
two companies. 

MR. CUNNINGHAM: All right. 

CHAIRMAN CLARKE: So, I think we need not probe into that 
area, as far as this witness is concerned. 

BY MR. CUNNINGHAM: 

Q. You have just reitereated a prior statement that the transit 
industry is in a decline and has been for several years. Is that 
correct? A. That is correct. 

Q. Is this true of D.C. Transit? A. Well, itis ina decline in 
this respect: that its traffic is not increasing in accordance with the 
rate of growth in the area, so the decline is relative, and by that I 
mean that everywhere the riding habit, which is the average number 
of rides per capita in an area, is going down. 

If you happen to be in an area like Washington, which is an area 
of relatively rapid growth -- in the suburban areas, particularly -- 
you run into a situation where you might find that from year-to-year 


there would be an upward trend in riding but still the industry is on the 


downgrade because the average inhabitant of the area is riding less 


each year. 
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Washington, D. C., 

Thursday, February 7, 1963 


* * * * 
636 HAWLEY S. SIMPSON 
resumed the stand and testified further as follows: 
CROSS EXAMINATION (Continued) 
* * * * * 
672 BY MR. BEBCHICK 

Q. Therefore, I take it that you have made no independent study 
of the annual amount of dollars required by this company? A. None 
whatsoever. 2 

Q. So you have no idea how much of the $1.6 million will go to 
interest, how much will be available for dividends, and if the past 
dividend rate is maintained, how much will be available to be added to 
surplus. Did you study that? A. Ihave seen some figures as to the 

673 disposition of that income, and how much would go to the dividends, 
but of my own knowledge, I am not familiar with it. 

Q. You testified at the beginning that you did not know what the 
company’s interest charges would be? A. I don't know, except in a 
very general way. 

Q. But for the purposes of your recommendation, and your con- 
clusion here, it is fair to say that you made no study as to the actual 


dollar needs of the company for the future annual period. Is that correct? 


A. That is correct. 
* * ” * 
REDIRECT EXAMINATION 
BY MR. SPEAR: 

Q. In your direct testimony, you testified that you had made an 
appraisal of the property of D. C. Transit System as of December 31, 
1956 and, in particular, that you had made an analysis of the estinnted 
cost of track removal as of December 31, 1956. 
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674 Do you recall that testimony? A. Ido. 

Q. I believe you testified that it was your conclusion at that time 
that the estimated cost of track removal was approximately $11, 885, 000? 
A, After having credited cost of removal with $750,000 that we anticipated 
would be received from the District on account of paving. 

Q. Inow hand you a document entitled, "Detailed Costs of Removal 
of All Track, Underground Track Conduit, Overhead Trolley Wire and 
Repaving Track Area, December 31, 1956," with the name "Simpson 
& Curtin" in the lower right-hand corner, and ask you if this is a copy 
of the analysis of the extent of the cost of track removal which you made, 
as of December 31, 1956? A. Itis. 

MR. SPEAR: I would like to ask that this document, consisting of 
the cover page plus 20 additional pages, be marked for identification as 
Exhibit DCT 37. 

* * * * * 

676 Q. Would you point out on what page, or table, the savings for 
repaving, in connection with the District of Columbia Highway Program, 
are pointed out and deductions made in this exhibit? A. Yes. There 
are two places where these savings are shown. 

The first is in connection with the summary table, which is the big 
fold-in table immediately after the letter and index. 

Q. Is that the one indexed as Table A? A, That is Table A, yes. 

Q. Where, on that page, do you reflect any possible deductions in 
the overall cost, for possible savings from the District of Columbia 
Highway Development Program? A. On the bottom two lines of that 


table, items (1) and (2), you will notice a legend at the left, "Street 
Projects Presently Scheduled." -- "Conduit -- Overhead Trolley TK". 

Under Column 6, which is titled "Paving", you will see credits of 
$205, 812 on account of conduit track and $173, 234 to be saved on over- 
head trolley track. 


Those figures are carried forward to the total at the right in exactly 
677 the same amounts, so that there were set aside at that time, in 
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our study, a credit of $379, 000 approximately, for savings due to the 


conducting of this program, in connection with the D. C. Highway re- 
paving program. : 

Then since we had no basis for determining what might be done 
thereafter, we merely wrote in on the last line, "Street Projects Pre- 
sently Unscheduled (Wholly Estimated)", $375,000, which is a totally 
arbitrary figure. 

It was selected because it was approximately what we knew to be 
scheduled, so we thought it was a reasonable figure -- a total of $375, 000. 

Now, if you will turn to the last page of the exhibit, entitled, ''Pav- 
ing Credits, D. C. Highway Department, 13- Year Program", you will 
find a precise listing of the projects -- in our conversations with the 
engineers of the District it developed that there would be a repaving 
program and that our work would and could be taken in connection with it. 

We have listed each route on which there was to be a repaving 
program. 

We have listed the routes and have shown the precise location of 
each piece of track. 

We show the feet of track involved, multiplying by one-half the 
repaving cost to determine the refund, and develop the figure shown in 
the summary page of $205, 812. : 

The same was done with respect to overhead track, the total being 

678 $173, 235. 

Those two figures make up the figure which I first testifi ed to on 
Summary Table A, of $379, 000, to which, as I have said, we added 
arbitrarily another $375, 000 in credit, so that the figure which was used 
by us, and which was presented to the District Commission, with respect 
to what is called the company estimate of track removal, $11, 883, 000, 
in round figures, did include $780, 000 approximately in credits. 

Q. I believe on your direct testimony you did have an estimate of 
the actual amount of saving on all work done from December 31, 1956, 
through December 31, 1962: what the actual amount of saving was as a 
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result of work done in conjunction with the District of Columbia Highway 


Equipment Program? A. I did, and that saving is shown, on DCT 30, 
to amount to $404. 094. 

Q. So that the estimate that you made as of December 31, 1956 
as reflected in Exhibit DCT 37, contained an allowance for estimated 
savings in repaving to be done in conjunction with the District Highway 
Program, of $754,000, which was in excess of the amount actually saved 
through December 31, 1962? A. That is correct. 

* * * * 
682 BY MR. BECHOEFER: 

Q. You just'testified that you had projected some $750, 000 of 
costs in your 1956 study which would be saved to the transit company 
because of the district participation? A. Yes, sir. 

Q. That covered all track removal, did it not? A. No, it only 
covered the specific projects listed on the last page of DCT 37, plus an 
allowance of $375, 000 for different projects then not comtemplated. 

It did not assume -- as we are now assuming -- the possibility of 
the District participating in the entire repaving program. 


* * * * 


684 BY MR. BEBCHICK: 
Q. Just so it is clear on the record, in regard to the cost of 
capital, I take it it is correct, Mr. Simpson, to state you made no 
studies as to the capital requirements of this particular company? 


A. I did not. 


* 


686 Thereupon, 


MELVIN E, LEWIS 
was called as a witness by and on behalf of the Washington Metropolitan 
Area Transit Commission and, being first duly sworn, was examined 
and testified as follows: | 


DIRECT EXAMINATION 
BY MR. CUNNINGHAM: 


@. Will you state your name, address and occupation? A. My 


name is Melvin E. Lewis, L-e-w-i-s. I am a native of Washington, D.C., 
reside at 7827 16th Street, Northwest, and I am Chief Accountant of the 
Washington Metropolitan Area Transit Commission. ) 


* * * * ka 


712 A. [Mr. Lewis] * * * The whole question of rail facilities 
depreciation came into being, really, on January 1, 1960, when approxi- 
mately half of the rail lines of the Company were discontinued, It was, 
accordingly, determined in 1960 that there was $5, 121, 644 of unre- 
covered costs to be recaptured by the Company. As you will see on this 
exhibit, monthly accrual of depreciation at regular rates amounted to 
$67, 891. | 

Q. You said it was determined in 1960. What made that deter- 
mination? A. The District of Columbia Public Utilities Commission. 

Q. Allright, go ahead. A. This accrual of $67, 891 would have 
produced by August 15, 1963, a little under $3 million in SOECEEE Ca 
leaving unrecovered $2, 168, 374. 
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The Public Utilities Commission in 1960 took 49.4 percent of that 
amount, which represents the portion of track retired in 1960, and 
spread this 49.4 percent of unrecovered cost over 43 and a half months, 
which produced a monthly additional accrual of $24,625. The total of the 
regular and additional accrual combined was $92,516. This is the 
amount which the Company has been taking since January 1, 1966, and 
has been authorized by the Public Utilities Commission to continue to 
take for the 43 and a half months until 8/15/63. 

The August 15, 1963, date is based on a provision in the franchise 

713 requiring the Company to retire all of its rail property by that date. 

Q. Excuse me, this was a franchise issued to D. C. Transit by 
the Congress? A. Yes. 

Now, on the bottom portion of this exhibit, Staff Exhibit 16, the 
accounting staff -- our accounting staff has prepared figures showing 
revenues from salvage that has been realized on this retirement project 
and the unrecovered cost at August 31, 1962, in the first column, 


November 30, '62, and projected at 8/15/63, assuming no further salvage 


or removal costs. 

The indications are that at August 15, 1963, the Company will still 
be entitled to write off or recover $791,638. However, certain develop- 
ments have taken place since the inception of the 43 and a half month 
write-off program. 

In 1961, that is, over a year after the start of this program, the 
accounting staff of the District of Columbia Public Utilities Commission 
developed an over-accrual on 366 busesinthe amount of $2, 329,635 which, 
when added to an estimated salvage value of $85, 603 produced a total of 
$2, 414, 638 of over-accrued depreciation on buses. However, what is not 
commonly understood is that at that time the 2.4 million of over-accrual 
on buses was kept in abeyance pending completion of a complete deprecia- 
tion reserve study of the Company. 

Later in 1961, and I refer to District of Columbia PUC Order 4754, 
dated May 24, 1961, page 3, it developed that the over-all Company 
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reserve requirement at June 30, 1963, according to the study of Mr. 
Ingoldsby, was $27, 287,231, which compared to a book reserve figure 

of $27, 361,451, or, to put it another way, the reserve requirement found 
by the Ingoldsby study was about $74, 000 less than the books figures. When 
we deal with a theoretical figure like a reserve requirement the $75, 000 
difference is not considered very important, when considered in the light 

of a $27 million reserve. 

As a result of this study, the District of Columbia Public Utilities 
Commission in May '61, on page 8 of its Order No. 4754, Paragraph 4, 
under a headiny, "Findings and Conclusions", found "that the special 
amortization of abandoned rail facilities should be continued to its con- 
clusion". ! 

Later, in Paragraph 10, the Commission went on to say in its 
Findings, "That the retention of the special amortization of abandoned 
rail facilities, together with the reduced annual rate of depreciation 
applicable to buses, bus spare parts and accessories, and limousines, 
and with the continuance of present rates of depreciation on the balance 
of the plant, will produce annually the amount of depreciation accrual 
estimated to be necessary". | 


On the next page, under Paragraph 11, the Commission said, 


715 "That the accumulated reserve for depreciation to date is adequate 

and no adjustment thereof is indicated or necessary." | 

This means simply that in the opinion of the PUC in 1961 the reserve 
requirement of D. C. Transit would be adequate and proper and not 
excessive if depreciation and the special amortization on rail facilities 
continued through 8/15/63. 

This Order had the effect, also, of arriving at this conclusion: 
That the 2.4 million of over-accrual of depreciation on old buses was 
completely offset and balanced by under-accruals on other items of pro- 
perty as developed by the Ingoldsby study. 

Therefore, it is not proper to speak any further of the 2.4 million 
dollar over-accrual on buses, assuming depreciation on abandoned rail 


facilities is permissible. It has been completely eliminated and offset 
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by under-accruals in other parts of the Company's reserve. 

Q. Well, does this mean that it will be proper to continue the 
accruals at regular rates of depreciation and at this special amortization 
rate to August 15, 1963, and without further adjustment, can we assume 
that the depreciation reserve requirement will then be proper at that 
time? A. No; we can't just make that assumption. 

If all the conditions estimated in the Ingoldsby study were met, 
then we would say, obviously, that the regular accruals and the special 

716 amortization would produce a proper figure at 8/15/63; however, 
one item which the Ingoldsby study did include did not materialize, and 
that is the salvage that he anticipated getting from these rail facilities. 

Q. Do you have -- A. I have an exhibit on this. 

Q. Is this a document entitled, "Depreciation Reserve study?" 
A. Yes. 

MR. CUNNINGHAM: May we have that marked for identification 
as Staff Exhibit No. 17? 

COMMISSIONER SKLAR: It may be so marked. 


(The document referred to, being a 
one-page document entitled, "D. C. 
Transit System, Inc., (D.C.) De- 
preciation Reserve Study as of 6/3/60 - 
Per J. L. Ingoldsby (D.C. PUC) 'Rail 
Facilities only'"', was marked for 
identification as Staff Exhibit No. 17.) 


BY MR. CUNNINGHAM: 
Q. Now, explain to the Commission Staff Exhibit 17, Mr. Lewis. 
A. An important factor in determining reserve requirement is the 
estimated net salvage, and as you can see by this exhibit, the rail 
717 facilities were supposed to have produced net salvage of $492, 245. 
Instead, up to the 30th of November, 1962, net salvage amounted to 
$864,000, or in excess of $372,000 over the amount that had been cranked 
into the Reserve Requirement Study. 
Q. Would you recommend, then, that $372,000, representing excess 
salvage over estimate, be used as an offset to the depreciation accrual on 
rail facilities? A. If this were the entire story, there would be no doubt 
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in my mind that this $372, 000 excess salvage should be applied asa 


reduction of current depreciation accruals. However, there is a com- 
plicating factor in that there are other assets being depreciated by this 
Company, all of which were factors in arriving at the reserve require- 
ment which Mr. Ingoldsby developed. | 

It may very well be that the $372, 000 in excess salvage i in rail 
facilities has"been offset up to this point by a deficiency of salvage over 
estimate, or under estimate, in other items of property. : 

The only way that a final answer can be arrived at in this aspect 
of the problem is to make another depreciation reserve study which will 
require several months. ! 

I, therefore, am not in a position to say definitely that this $372, 000 
should be used as an offset to the depreciation of rail facilities. 

718 I would .ike to add another point here. You will notice if we look 
back on Staff Exhibit 16, down at the bottom on "Salvage per books", 
in the 8/31/62 column you have salvage of $696,000, and on 11/60/62, it 
jumped by $384, 600, to over a million dollars. 

Part of this jump in salvage was due to an adjustment made by the 
Company after our audit period, specifically, by General Voucher 
5258-J, on October 31, 1962. This adjustment in large part was due to 
the transferring of copper salvage to this account instead of to the reserve 
for track removal, as assumed by Mr. Simpson in his testimony. 

I have not determined as yet why the Company's accounting depart- 
ment and the Company's witness disagree on this treatment of copper 
salvage, but if this copper salvage belongs in the track removal and not 
here, then there is no large error in salvage in Mr. Ingoldsby's estimate. 

* * * * * 
734 THE WITNESS: [Mr. Lewis] On Company Exhibit 33, the last two 
columns represent the stockowners equity in transit companies, 75.2 
per cent. | 

I would like to put into the record the stock owners' equity of D. C. 

Transit of the District of Columbia, if we were to include in this calculation 
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the money contributed by creditors and the money contributed by the 
stock owners, we come up with $15, 226, 876. 

The percentage of stockowners' equity on this basis is 28.05 per 
cent, as compared to 75.2 per cent for the industry. 

Now, a more complete analysis of stockowners' equity would in- 
clude all of the capitalization of the company, which is $22, 309, 000. 

This capitalization is greater because $7, 000, 000 has been con- 
tributed by rate-payers in the form of various reserves. 

The percentage of stockowners' equity on this basis, D. C. Transit 


and the District of Columbia, is 19.14 per cent 
* * * * * 


774 Hearing Room C, 


Interstate Commerce Commission Bldg. , 


Washington, D. C., 
Wednesday, February 20, 1963. 


* * * * 


783 MELVIN E, LEWIS 
resumed the stand and testified further as follows: 
CROSS EXAMINATION 
BY MR. SPEAR: 


* * * * * 
800 A. * * * My question over here -- and, it wasn't a question; it- 
was more of a statement -- was that, according to the reserve study 
last made for this company, the indications were that if depreciation 
were to continue on rail properties at the rate set by the PUC -- that as 
of 8/15/63 the reserve requirement and the reserve balance on the 
books would be more or less synonymous and in balance. 
This would indicate that the present depreciation policy of the com- 
801 pany, based on previous PUC orders and study, is proper and 
should continue to 8/15/63. 

However, I was calling attention to the fact that the reserve study 
was based on a certain amount of salvage being secured from the sale of 
these rail facilities. 

The amount that has been received from the sale of these facilities 
has been more than the amount anticipated in Mr. Ingoldsby's study. 

To this extent, the company would be, so to speak, ahead of the 
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game, to the extent of $372,000, at 8/15/63; but I also pointed out that 

we can't take any action at this point on that $372, 000 because we don't 
know what has transpired in the other parts of the company, as to whether 
or not salvage and other experiences as they pertain to the rest of the 
plant -- we don't know if that resulted in under -accruals as opposed to 
this sort of over-accrual in the rail facilities. : 

Does that answer your -question? 

Q. Well -- A. This is -- 

Q. I just want to be clear that your testimony -- in response to 
the statement made at the bottom of page 717, I want to be clear that 
your testimony -- now is that the $372, 000 currently has the effect of 
an offset to depreciation. A. Yes. Yes. 

Q. Tiut'sclear? A. Yes. 

802 Q. Alright. A. It's in there, and it belongs in there until such 
time as a complete depreciation reserve study is undertaken. 

Q. All right. 

Referring back again now to the figures on Exhibit 16, your Exhibit 
16, it is clear, is it not, that the unrecovered cost at August 15, 1963, 
assuming no more salvage, will now be $791,638, not $1,080, 911? 

Is that correct? A. It would be $791,638, assuming no further 
salvage. | 
* x * * * 
806 Q. [Mr. Bebchick] Is it not correct that in the last few months 
D. C. Transit has sold a facility known as the Georgia-Eastern facility? 


A. [Mr. Lewis] Yes. There is a terminal up there that was sold in 


December. 

Q. Could you tell us -- do you know -- the details as to price 
received, the amounts that this property is listed on the books and the 
gain that D. C. Transit realized on the sale? A. I happen to know. Yes. 

807 Q. Could you, for the record, supply that, please, to the best of 
your knowledge and information? A. All right. 

This terminal is located on Eastern Avenue, near Georgia, and it 
was sold December 21, 1962. 
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It bears the title "Lot 91/169". 

It was sold for $225,000, and after deducting settlement costs and 
the book value of the land and the depreciated value of the building, the 
net profit on the sale was $183, 357.83. 

Q. Has this transaction been entered on the books of the company 


yet? A. Tomy knowledge it has not been entered permanently on the 


books. It is put, like many entries are, in a suspense account until perm- 
anent accounting can be developed. 

Q. Do you have any opinion as to the way the net profit of a hundred 
and eighty-three thousand should be placed on the books of D. C. Transit 
or treated for rate-making purposes? A. Well, as to its treatment for 
rate-making purposes, I don't think it's at issue here because this 
happened after the audit period. 

As to its accounting treatment, I haven't thought it out yet. 

Q. Do you know of any other properties the D. C. Transit has 

808 disposed of, that is, facilities formerly used for its rail operations 
which are no longer useful and have been disposed of, similar to this pro- 
perty? A. Just the Navy Yard Car Barn comes to mind. 

Q. Has that been disposed of? A. No. It still belongs to the 
D. C. Transit. They're using it for storing streetcars. 

Q. Thank you. 

Do you know of any other properties that are in a similar status, 
that is, no longer used and useful and potentially held for disposition and 
sale? A. Well, the company has properties that over the years have 
been taken out of transit operations, such as the old bus garage on Geor- 
gia Avenue, Lower Georgia Avenue, that's being used. It's rented to the 
postoffice. 

Q. Let me just narrow it. What I'm interested in are properties 
that were formerly devoted to rail operations, exclusively or primarily, 
and, because of the conversion program, are no longer used and useful 
and, therefore, these properties will be disposed of by the company, if 
you know this? A. The only thing that comes to mind besides the Navy 
Yard Car Barn is some small substations that were used for feeding 
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power into thd lines that -- I think just small pieces of land that don't 


amount to much. 

Q. Have you had an opportunity -~- 

809 You have testified, have you not, as to the results of the’ Ingoldsby 
study that were reflected in the order of the Public Utilities Commission 
in May, 1961? A. Yes. | 

Q. Have you had an opportunity to examine the Ingoldsby study? 

A. Ihave examined a good bit of it, yes. 

Q. Is it not true, or do you know from your eramnation of the In- 
goldsby study, that the depreciation, or that the conclusion Mr. Ingoldsby 
arrived at was based on the assumption that the M Street General Car 
Shop Building, the Eastern Car House at Fourteenth and East Capitol, and 
the Navy Yard Car House would all be retired from service by August 
15th, 1963, with a zero salvage value assumed? A, I'm not sure of that, 
off-hand. | 

I could refer back to a summary and check on that. 

Q. Well, could you check on that and then -- or, if it takes time, 
we can proceed and you can check later and then just inform me. A. 

Well, I know:there were a number of items he did not anticipate any sal- 
vage from, dnd he anticipated no salvage from any of the buildings. 

Q. No salvage from any of the buildings? A. That's true. 

Q. Could you give me -- A. But he doesn't have land on here. 

Q. No; no, but I'm talking of structures -- A. Yes. | 

Q. -- not about real estate. 

Could you just read into the record the list of buildings he assumed 
would be retired with no salvage as of August 15th, '63, in making his 
depreciation study? A, Well, I can't say from this summary that any 
of these structures would be retired at 8/ 15/ 63. 

He has listed the General Office Building on M Street, the Shop Car 
House and ghrage structures, station structures and facilities which cover 
ten terminals and substation buildings, but I can't say these were expected 
to be out of service at 8/15/63. | 


Q. All right. 

All right, Mr. Lewis. If you don't have it, I can't -- A. Yes. 
Q. -- I'll have to get it some other way. 

Now, D. C. Transit has not disposed of, has it, all of its street- 


It has not sold all of its streetcars? A. That's right. 

Q. We know there are some 90 under storage in the Navy Car Barn. 

Do you know how many others they have around? A. Not offhand; 

811 I do not. 

Q. Do you have or have you made any studies or estimate, based 
on prior experience of selling streetcars, of what the salvage value of 
these remaining cars might be? A. No; Ido not, except that they have 
gotten anywhere from fifty or a hundred dollars for a shell on up to about 
two thousand that they sold to Yugoslavia. 

Q. Now, you've described the fact that the company has made a 
gain on the sale of'certain properties as a result of the conversion pro- 
gram, where it was called the Georgia and Eastern property that you spoke 
of; correct? A. I don't believe that it was as a result of the conversion 
program that they made a profit on the sale of that piece of property. 

Q. Yes, but isn't it true that the sale resulted from the fact that 
this property was formerly used for rail operations and no longer is use- 
ful for the bus operations of the company? A. I'm really not in a position 
to state one thing one way or the other, because it was used for bus opera- 
tions also. 

Q. Well, assuming that the company realizes certain gains from 
the conversion program -- 

Will you make that assumption -- A. Yes. 

812 Q. -- without reference to the particular properties? A. Yes. 

Q. But assuming the company realizes certain gains from the con- 

version program, would it not be a proper rate-making treatment to take 


these gains and to use them to offset losses resulting from the conversion 


program, such as premature retirement of properties which were undepre- 


ciated to balance off the gains and the losses of the whole conversion 


program ? 

Would that not be proper rate-making treatment for rate-making 
purposes? A, That sounds like equitable treatment; yes. 

Q. And is it not true that if that were not done the result would 
be -- if that were not done, the result would be that the investors would 
gain the benefit of the gains which were charged to earned surplus, while 
the losses would be borne by the rate-payers, as in the hypothetical I 
gave you -- A, Yes. 

Q. -- pf property not fully depreciated? A. Yes; that's true. 

Q. will you turn to your Exhibit 17, please. 

Now, this exhibit is your support for showing that the salvage of 


the company, the salvage that the company has realized on the disposition 
of various types of rail, street rail properties, is greater by $372, 000 
than that estimated by Mr. Ingoldsby, correct? A. Correct. 
813 Q. Now, I would like some idea, if you can give me, as to what 
portion of the properties these represent. | 
If you could do it by each of these accounts -- 

Has this resulted -- in other words, what I'm trying to find out, 
Mr. Lewis, is whether this $372,000 -- is this the result after the com- 
pany has disposed of ten per cent of its potential rail properties, 50 per 
cent, 90 per ‘cent. : 

How fat along the road are we to the ultimate disposition of all of 
these properties which would give us an idea of how much additional sal- 
vage the company might realize? A. That's a good question, 7 and I don't 
have the answer to it. 

Q. Well, one way of doing it would be -- for instance, the first 
column -- well, take any of the columns. If you knew the original cost 
of all that grpup of property and you knew that the company had sold, let's 
say, a certajn number of those properties, with the original cost of that, 


then you ae know -- by just comparing the two numbers, you would 


know -- whether it would be 20 per cent or 30 per cent. 
Do you have those figures? A. You see, unfortunately, when the 
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company retired or abandoned all its rail properties, it wrote everything 


off the books -- 
Q. That's right. A. -- completely, instead of writing it off as 
814 they salvaged it. 

Now, I'm not criticizing the technique used by the company. It's 
perfectly all right, but I think it would involve getting back into the actual 
physical accounts here of various items to see what remains in abandoned 
property that is still salvageable, and I think it would indicate a study 
with the help of an engineer to work this out. 

Q. All right. 

But as of the present time you have no idea, then, at what point 
along the dispositional program -- A. That's right. 

Q. -- this stands? A. That's right. 

Q. It would be true, would it not, that if, let's say, only ten per 
cent of the company's properties had been sold at the time they had com- 
pleted their dispositional program, the excess salvage might be many 
times higher than this -- A. Correct. 

Q. --or, indeed, if the company had almost completely disposed 
of its property there might be very little additional salvage -- A. That's 
true. 

Q. -- or, indeed, it might be considerably lower? A. That's true. 

815 Q. Don't you think -- 

Well, I will withdraw that question. 

Now, you indicate on Exhibit 10, I believe it is, -- and there's no 
need to turn to it -- A. All right. 

Q. -- that the undepreciated value of the property -- that the com- 
pany be allowed $693, 870 in the future annual period -- really, through 
August 15th, '63 -- for undepreciated rail properties; correct? A. Yes. 
That's in there. 

Q. And you have indicated on Exhibit 17 as of the present moment 
there’s an excess salvage of some $372,000; correct? A. Yes. 


Q. Andif, therefore, you were certain there were no other 
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deficiencies in the other accounts which were involved in the Ingoldsby 
study, the only amount that would be appropriate to charge off ‘would be 
the difference between those two of some $321, 000 for this group of pro- 


perties that are being written off from January through August of '63? A, 


I think that would be true; yes. 

Q. All right. 

Now, you say that you are unable to make a final determination 
because a real study would be required as to how the other accounts had 
been affected and whether there are deficiencies in those other accounts? 

816 A. Yeé. | 

Q. Now, we have a situation, Mr. Lewis, where salvage is indicated 
to be higher than projected, and the higher the salvage, the less validity 
there is, thefless need there is, to allow the company to continue to re- 
ceive depreciation on abandoned rail properties. : 

Since you have an indication of this and since you have no idea as 
to the amount, as to whether the excess salvage results from a -- 

MR. BEBCHICK: Well, can we strike all of that? : 

CHAIRMAN CLARKE: Start over. 

BY MR. BEBCHICK: 

Q. Since only a study will tell you whether the company is really 
-- well, since only a further study will tell you as to the precise amount 
that the come cny is entitled to receive for undepreciated rail properties, 
since we have experienced some excess salvage related -- we do not 
know as to what portion of the disposition program -- would it not be pro- 
per, since we are now considering a possible fare increase, to suspend 
any further depreciation for abandoned rail properties until the conclusion 
of such a study to determine whether any such further depreciation is 
warranted? A. I'd have to study a lot of factors before I would make a 
recommendation like that -- | 

Q. Are you making -- A. -- to the Commissioners. 

817 Q. I'm sorry, sir? A. I would have to look into this i in depth be- 
fore I would make a recommendation like that to the Commissioners. 
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Q. Are you making a recommendation or rendering an expert 
opinion for the purposes of this case that the full $693, 000 of undepreciated 
rail properties be charged off to the ratepayers for the first eight months 
of the future annual period? A. No. I'm putting it on the record, and I 
have included it in the calculations, and I have also included an explana- 
tion of its status and of the questionability of its application in this case 
by putting in Exhibit 16 and 17, and I leave it to the discretion of the 
Commissioners. 

Q. So, you are making no recommendation -- A, Yes. 

Q. -- one way or the other? A. Yes. 

Q. I just want to make that clear. 

Before I go on to my next few points, Mr. Lewis, there is one re- 
sponse you made to a question of Mr. Spear on the same point. 

You indicated that the salvage on streetcar sales would be charged 
to reserve depreciation. We all know that, and then, in response to a 
question of Mr. Spear, you agreed with him that charging salvage to the 

818 reserve depreciation would reduce the depreciation charges to the 
public, and I would like to know how it would reduce it and when it would 
reduce it. 

Can you tell me what you meant by -- A. It would have the effect 
of lowering the ceiling on depreciation that will, over the life of these 


properties, be charged to the ratepayers. This is not a one-year thing. 


Q. Well, I'm thinking of these abandoned rail properties. 

We have the last $690,000. Now, let's say the company in the next 
year, the next year and a half, realizes a great amount of salvage and 
that's charged to the reserve. 

Could you tell me how that would reduce the rate of the charge, 
the charge to the ratepayers, on the depreciation of those abandoned pro- 
perties which have now been completely taken care of? 

That would be gone forever, wouldn't it? A. No; it would not be 
gone forever if we were to allocate this excess depreciation or excess 
recovery on rail facilities back over the rest of the depreciation reserve 
of the company. 
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Q. You are indicating that the surplus in rail properties would 
ultimately lead to a reduction in other items of property some time in 
the future; is that it, or reduction in the -- A, It would serve to lower 
the limit of depreciation which the company would be permitted to take; 
yes. : 

819 Q. But it's clear that in this particular instance of abandoned rail 
properties it would have no effect on those rates of depreciation because 
the properties would be completely written off before such time as you 
could make a redetermination of the adequacy of the depreciation reserves 


and readjust depreciation rates accordingly; isn't that correct? A. As 


they pertain to this specific -- 

Q. Yes. A. -- group of accounts. 

Q. Yes. A. Yes. 

* * * * * 

833 Q. [Mr. Bebchick] Now, Exhibit 18, the acquisition adjustment 
-- wasn't it the purpose of the Public Utilities Commission in allowing 
amortization of the acquisition adjustment to bring depreciation down to 
a purchase-price basis for those properties which the company acquired 
when it came into business? A. [Mr. Lewis] Yes; I think it was. 

Q. Do you agree with that rationale for amortizing the acquisition 
adjustment? A. I'd agree with that rationale as a method of adjusting 
the cost differential in there; yes. | 

Q. Are you in this case making a recommendation or expressing 
an opinion as an expert as to the period of time over which the acquisition 
adjustment should be amortized? A. No, indeed. No; I'm not. 

Q. Just let me ask you one question: If the purpose of amortizing 
the acquisition -- I know you are making a recommendation and I don't 
want you to say anything that would be so construed, but just the extent 
that you can answer this as an expert, I think, would be helpful -- if the 
purpose of the acquisition adjustment is to reduce depreciation on the 

834 original properties acquired, from the original cost of purchase- 
price basis, in order to achieve that objective, isn't it necessary to 
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Q. Are you making a recommendation or rendering an expert 


opinion for the purposes of this case that the full $693, 000 of undepreciated 


rail properties be charged off to the ratepayers for the first eight months 


of the future annual period? A. No. I'm putting it on the record, and I 
have included it in the calculations, and I have also included an explana- 
tion of its status and of the questionability of its application in this case 
by putting in Exhibit 16 and 17, and I leave it to the discretion of the 
Commissioners. 

Q. So, you are making no recommendation -- A. Yes. 

Q. -- one way or the other? A. Yes. 

Q. I just want to make that clear. 

Before I go on to my next few points, Mr. Lewis, there is one re- 
sponse you made to a question of Mr. Spear on the same point. 

You indicated that the salvage on streetcar sales would be charged 
to reserve depreciation. We all know that, and then, in response to a 
question of Mr. Spear, you agreed with him that charging salvage to the 

818 reserve depreciation would reduce the depreciation charges to the 
public, and I would like to know how it would reduce it and when it would 
reduce it. 

Can you tell me what you meant by -- A. It would have the effect 
of lowering the ceiling on depreciation that will, over the life of these 
properties, be charged to the ratepayers. This is not a one-year thing. 

Q. Well, I'm thinking of these abandoned rail properties. 

We have the last $690,000. Now, let's say the company in the next 
year, the next year and a half, realizes a great amount of salvage and 
that's charged to the reserve. 

Could you tell me how that would reduce the rate of the charge, 
the charge to the ratepayers, on the depreciation of those abandoned pro- 
perties which have now been completely taken care of? 

That would be gone forever, wouldn't it? A. No; it would not be 
gone forever if we were to allocate this excess depreciation or excess 
recovery on rail facilities back over the rest of the depreciation reserve 
of the company. 
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Q. You are indicating that the surplus in rail properties would 
ultimately lead to a reduction in other items of property some time in 
the future; is that it, or reduction in the -- A. It would serve to lower 
the limit of depreciation which the company would be permitted to take; 


yes. 
819 Q. But it's clear that in this particular instance of abandoned rail 


properties it would have no effect on those rates of depreciation because 
the properties would be completely written off before such time as you 
could make 4 redetermination of the adequacy of the depreciation reserves 
and readjust depreciation rates accordingly; isn't that correct? A. As 
they pertain to this specific -- 

Q. Yas. A. -- group of accounts. 

Q. Yes. A. Yes. 

* * * * * ; 

833 Q. [Mr. Bebchick] Now, Exhibit 18, the acquisition adjustment 
-- wasn't it the purpose of the Public Utilities Commission in allowing 
amortization of the acquisition adjustment to bring depreciation down to 
a purchase-price basis for those properties which the company acquired 
when it came into business? A. [Mr. Lewis] Yes; I think it was. 

Q. Do you agree with that rationale for amortizing the acquisition 
adjustment? A. I'd agree with that rationale as a method of — 
the cost differential in there; yes. ! 

Q. Are you in this case making a recommendation or expressing 
an opinion as an expert as to the period of time over which the acquisition 
adjustment should be amortized? A. No, indeed. No; I'm not. 

Q. Just let me ask you one question: If the purpose of amortizing 
the acquisition -- I know you are making a recommendation and I don't 
want you to say anything that would be so construed, but just the extent 
that you can answer this as an expert, I think, would be helpful -- if the 
purpose of the acquisition adjustment is to reduce depreciation on the 

834 original properties acquired, from the original cost of purchase- 
price basis, in order to achieve that objective, isn't it necessary to 


288 
select a period for amortization which coincides roughly with the period 
during which those properties will actually still be inuse? A. Yes. 
Q@. Are you making in this case, Mr. Lewis, any recommendation, 


or expressing an opinion as an expert, as to the amount or as to whether 


any amount should be allowed and, if so, as to what amount should be 


allowed for the annual accrual for track removal and repaving? A. Annual 
accrual? No. 

Q. Allright. Have you made any studies as to the capital require- 
ments of D. C. Transit and/or to the amount of earnings which would 
constitute a fair return to it for the future annual period? A. Would you 
read that question back, please? 


(The Reporter read the question as follows: 
"Have you made any studies as to the capital re- 
quirements of D.C. Transit and/or to the amount 
of earnings which would constitute a fair return 
to it for the future annual period?"') 


835 THE WITNESS: I didn't put any information on that in this case. 
BY MR. BEBCHICK: 

Q. Then I take it you are not making any recommendation or ex- 
pressing an opinion as an expert as to the fair return which D. C. Transit 
should be permitted to earn in the future -- A. That's correct. 

Q. -- annual period? A. Yes. 


* * * * * 
851 JAMES H. FLANAGAN 
resumed the stand and testified as follows: 
FURTHER CROSS EXAMINATION 
* * * 


* 
863 BY MR. BEBCHICK: 
Q. Aside from this Georgia and Eastern Avenue property, have 


there recently been transferred from operating to non-operating property 
accounts any other facilities of this nature, facilities that were used and 
useful in the rail operation, primarily used and useful in the rail opera- 
tion, but rendered obsolete as the result of your conversion to bus? 
A. (MR. FLANAGAN] Nothing recently; no. 

Q. Nothing recently? A. No, sir. 

Q. Is there any -- 
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CHAIRMAN CLARKE: "Recently" worries me a little. 

MR. BEBCHICK: All right. 

CHAIRMAN CLARKE: What is "recently"? 

THE WITNESS: Well, I was trying to think. I believe that Eastern 
and Georgia may have been the last transfer. 

BY MR. BEBCHICK: 

Q. May have been the last? 

And when -- A. That was several years ago. 

Q. That was seven years ago? A, Several years ago. | 

Q. Well, without regard to when the transfer was made, are there 

864 properties now recorded in the non-operating account -- ‘and I'm 

thinking primarily of buildings, rather than actual streetcars -- are there 
any buildings, aside from this Georgia and Eastern, which still remain 
for sale and other disposition? A. Well, we're talking about = we have 
been talking about -- the Navy Yard, and that is the only building pro- 
perty that enters my mind that we have any thought of disposing of in the 
near future. 

Q. Well, my question -- 

I'll come to that. 


I'm just now interested in -- I think the Commission is i other 


transfers made at any time -- at any time -- to the non-operating pro- 
perty account, miscellaneous property, whatever non-operating property 
accounts you have, of buildings, as a result of the fact that they are no 
longer -- that they were used primarily for rail operations and are no 
longer -- used and useful. | 

Are there any other buildings as such? A. My answer has got to 
be no, from my own memory, Mr. Bebchick. 

CHAIRMAN CLARKE: Just to clear up a question in my : mind, the 
property immediately north of the Fort McNair entrance -- what is the 
status of that property? 

THE WITNESS: All of those properties were sold as part of the 

865 Southwest Maintenance Base, the bus maintenance base, which we 
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sold to the Redevelopment Land Agency and used the funds to build this 
new Bladensburg Bus Maintenance Shop, which replaces all the properties 
throughout there. 


* * * * * 
MR. BEBCHICK] 
Now, looking at Exhibit 13. again, you say the Navy Car House 


is one facility that the company may be in a position, or would like to 
dispose of? A. [MR. FLANAGAN] The Navy? 
Q. The Navy Yard Car Barn. A. Well, we would like to rent it 
at a good figure, for example. 
866 Q. Allright. You would like to make some use of it other than in 
your bus operation? A. Yes, but right now it's used to store streetcars -- 
Q. Oh, I'm not -- A. -- and until such time as we dispose of it, 
I think that's a very useful way to -- 
Q. Well, I would agree with you, Mr. Flanagan -- A. All right -- 
Q. -- and all I'm interested in is, after this utility may have ex- 
pended itself -- I'm now just interested in which of these properties here 
are not going to be useful in your on-going bus operation, and unless you 
have a special use for them, such as storage of streetcars, or other tran- 
sit needs of that nature, ultimately they would be held either for renting 
or disposition. 
Now,we have established that, I believe, for the Navy Car Barn. 
A. Yes. 
Q. Iam wondering if you would indicate other properties of that 
general category? A. Yes. 
Well, this is'now as distinguished from present use. 
Q. Yes. A.) Naturally, there will be some properties which, 
through readjustment of our operations, we would hope might become 
867 available for sale or rental. 


That's what you have in mind. 


Q. That's just what [have in mind. A. Well, there are very few, 
as I look down this list, and the first one would be the M Street Shop. 


Q. Yes. A. Our desire and ability to fulfill the desire, you re- 
cognize as well as'I do, sometimes are a long way apart. 
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Q. Yes, sir. A. The Grace Street shop doesn't fall into that 


category, nor does Bladensburg. 

All the other -- the Eastern, Trinidad, Western and Northern, 
Southeastern and Brookland Garages -- are all very busy places. I 
don't anticipate that any of those will be available for sale or rental. 

Calvert and Biltmore Streets -- that's a small turn- around. It's 
presently in use. 

I suppose again with the reorganization of our operational setup 
that might become available. 

I have no idea what they would bring either in rental or in sale. 

Western is a tremendously important -- 

Oh, Wigconsin and Western. I don't see any possibility | of disposing 
of that, nor Fourteenth Street and Colorado Avenue. | 
868 I don't know about Rhode Island Avenue and Perry Street. I'm free 

to confess I don't know. 

Chevy Chase Circle is a very important turn-around, and I don't 
see any possibility of selling or leasing that. 

The other small places, Mr. Bebchick -- I'm not familiar enough 
with them to give you a definite answer, but I think Sixty- second and Dix 
Street, Northeast, is definitely tied into our operation so we couldn't 
dispose of that. | 

Silver Spring Transit Center is a very new development, and it 
isn't ours to rent. I believe it's on park property out there. 

Rosslyn Loop and the ability to dispose of that may be a long way 

off. That would call for reconstruction of the entire loop over there. 

The same may be said of Seventeenth and Pennsylvania Avenue, as 
far as I remember. , 

That's about it. 

There aren't any properties in the category that you're discussing. 

Q. Now, I had occasion to examine the Ingoldsby Study, | and one of 
the properties that he indicates to be retired and not used and useful is 
something that's called the Eastern Car House, Fourteenth and East Capitol. 

Do you have that listed under some other name here or has that been 
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disposed of, or just what does that mean? A. Fourteenth and East Capitol? 
859 Q. Eastern Car House, Fourteenth and East Capitol, unless my 

notes are -- A. NowlI recall, after talking with my assistant. 

Eastern has been converted to bus operations at considerable ex- 
pense and one more minor correction -- 

Q. Is that set forth on the schedule of this property? A. That's 
Eastern Garage now. 

Q. Is that what itis? A. Yes, sir. 

One more little correction: Rosslyn Loop we couldn't dispose of 


if we cared to. That's Government property over there. 
a * * ae 


875 Hearing Room C 
Interstate Commerce Commission Bldg., 
Washington, D. C. 
Thursday, February 21, 1963 
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* * oe 
917 ROBERT E, STROMBERG 
was called as a witness by and on behalf of protestants Alfred Trask and 
Richard Williams and, being first duly sworn, was examined and testified 


as follows: 
DIRECT EXAMINATION 


BY MR. BEBCHICK: 


* * * * bd 
936 Q. * * * Let me ask you just a few general questions. 

What is your general objective, Mr. Stromberg, in making a 
determination of the fair return to be permitted a regulated transit com- 
pany? A, Well, the objective in the broadest sense is to recommend 
earnings for the transit company that will keep it financially healthy and 
yet be completely fair to the rate-paying users of its transit services. 

Q. What is the purpose of your testimony today in regard to the 

937 cost of capital? A. My testimony today will be principally pointed 
to a study of earnings-price ratios, and my idea there is that I've come 
up with a return on book equity for D. C. Transit, which, in my opinion, 
if this company is permitted to earn that -- it will cause the stock of 


D. C. Transit to command a value, on the average, in the market, equal 
to its book value or to its rate base equity value, you might say, because 
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Lassume and believe that book figures and rate-base figures should be 
the same. | 
Q. Well, I think you have covered a lot of ground in that answer, 
and let's try to make -- 
Is it your opinion that a study of earnings-price ratios provides one 
with an accurate gauge of cost of equity capital? A. Yes; it is. 
Q. And is it your belief that a return based upon the cost of equity 
capital is a fair return to permit a public utility toearn? A. Yes. 
Q. That is -- 
CHAIRMAN CLARKE: Mr. Bebchick, I'm sorry. I missed that. 
Would you repeat the question ? 
MR. BEBCHICK: Yes, or we can have it read. 
CHAIRMAN CLARKE: All right. 
(The reporter read from the testimony as follows: 
Question: "And is it your belief that a return based upon the 
cost of equity capital is a fair return to permit a public utility 
to earn?" Answer: 'Yes.") 
THE WITNESS: Yes; to earn -- I believe he said -- on equity capi- 
tal. That's the thrust of my testimony immediately to follow. | 
CHAIRMAN CLARKE: May Iask, Mr. Bebchick: Are you going to 
attempt to show the Commission should base its findings on equity capital 
or this is one of the considerations among others? | 
MR. BEBCHICK: Mr. Stromberg will -- his case will be the Com- 
mission should allow a fair return and a fair return is arrived at by 
allowing the company to receive income which covers all its cost of 
operations, all its interest expenses, that is, return on its debt, anda 
return to the investors, that is, the equity holders in the company, the 
equity stakeholders in the company, a return determined by 
earnings-price ratio, and Mr. Stromberg will this morning indicate 
why he feels, after you have taken care of the debt obligations, by cover- 
ing all the interest, you have to look to see what you give to the investors, 
939 what's the fair return to the investors. He will demonstrate or 


give his reasons as to why you look to earnings-price ratios as the best 
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statistical way of computing a fair return to the investors for their equity. 

CHAIRMAN CLARKE: Allright. I'm sorry. Go ahead. 

MR. BEBCHICK: I might say a little more traditionally this is 
sometimes done by getting your cost of equity and getting your cost of 
debt and multiplying the two together and getting the composite rate of 
return. This is really the other way of doing it. It is a little simpler, 
because we say the company is entitled to all its projected interest pay- 
ments. We know what itis. There is no need to work out a debt cost, 
and we have just focused, having taken care of the debt, on the equity, 
which to us seems a little simpler way to do it. 

Does that answer your question, General? 

BY MR. BEBCHICK: 

Q. Why do you use earnings-price ratios as a guide to determine 
fair return to equity, Mr. Stromberg? A. They seem to me to be the 
best evidence of cost, and they represent, as I see it, the evaluation of 
the market place. 


It represents what the people who have capital to put into an enter- 


940 prise -- how they have weighed alternative opportunities to invest 


and on what terms they decided to come into the transit industry. 

Q. Would you say that the earnings-price ratio represents a 
reflection of all the long-term and short-term valuations made by in- 
vestors as to the worth of the company's stock? A. It would seem to; yes. 

Q. Ihave heard the phrase used, ''The bloodless verdict of the 
market place". 

Would you say that the earnings-price ratios represent the bloodless 
verdict of the market place as to the value and worth of a company's equity 
security? A. Yes. That's a picturesque way to express it. 

Q. Now, you said the earnings-price ratio indicated the cost of 
equity capital. Why do you equate a fair return to cost of equity capital? 

Why are you recommending -- 

I will ask you this: Are you recommending that a fair return to 
the equity stockholders be based onthe cost of equity capital? A. Yes; I 


am so recommending. 
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Q. And what is the basis for that recommendation? A. Well, 
that's my translation of the demands or the requirements of investors 
in transit securities, of their requirements and demands for return in 
941 order to put their money in, andI recommend that for a utility, 
such as this one, that may not be attempting to attract any new capital. 
The people who already have their money in are entitled to that same 


treatment. 


Q. Are you saying, then, that people are entitled to get what they 


pay for, what they expect when they pay for, for buying securities? 
A. Yes; that's right. 

Q. And that the earnings-price ratio that was derived from the 
bloodless verdict of the market place gives one an accurate gauge as to 
what people anticipate to return when they invest their money?’ A. I 
believe it does; yes. 

Q. Just one further preliminary point before we go on to the ex- 
hibits -- and I think, gentlemen, this sort of sets a framework so all 
these statistics become a little more meaningful rather than just plunging 
into them directly. 7 

You said in one of your earlier responses to one of my earlier 
questions that if a company is allowed a return based on the earnings- 
price ratio then the market price of its stock will approximate the book 
value of the stock; is that not correct? A. Yes. I would expect it to 
hover around there. Sometimes, depending on the general state of the 
market -- sometimes a little below, and sometimes a little above, and 

942 tend to average over a period of time at book value. 

Q. And you have prepared an exhibit, have you not, that demonstrates 
that fact? A. Yes. 

Q. Now, why is it important, why is it fair, why should this Com- 
mission consider giving a return to the equity stockholder that maintains 
the price of his stock at the level of the book value of that stock? 

You say that's the result, but why is that important? 

Why is that relevant? A. Well, everylaborer is worthy of his hire, 
and if his labor is capital, why, he's entitled to earn what the market 
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place says that that's worth, and the problem is to measure that. 

Q. If the price of a stock is kept on the market at the level equal 
to book, this really protects the equity shareholder against dilution, does 
it not, in the case of further investments? A. Yes. It makes it possible 
to attract equity capital without prejudicing the existing stockholders. 
Otherwise -- of course, usually, -- and I think it is true in this company 
-- they have pre-emptive rights in new stock, but sometimes they are 
not in a position to exercise them; but it protects them, whether they buy 

943 in when the inital stock issues are made or not. 

Q. And when the Commission gives a return to equity based on 
earnings-price, which you indicate will allow the price of the stock to 
hover about the book value, that means, does it not, that the man can 
always go to the market place and sell his stock and get back for it 
what that is worth on the books of the company? A. Yes; almost always. 
There'll be times when it'll be slightly below, but there'll also be times 
when he can pick up a little bit extra, but it will tend to be around there. 

Q. All right. 

*x * * * * 

944 Q. Would you then say you have set forth on this exhibit really 
the relevant earnings-price data for companies comparable to D. C. 
Transit or most comparable to D. C. Transit? A. It would seem to me 
they’re most comparable to D. C. Transit. 

* * * * * 

949 A. Well, I -- in my own mind, I round that off to 11 per cent. 

Q. And how does that compare with the actual experience? 


I believe you have on Page 5 of this exhibit, [ P-1] the actual 


experience of this company. A. Eleven per cent tends to be a little bit 
higher than the limited experience in the market of D. C. Transit on the 
Class A stock. That's the only stock in the market of the D. C. Transit 
System. 
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950 Q. Well, just making a rough calculation, it seems to me this is 
somewhat less, this experience. Why did you see fit to go look at all 
these other transit companies when you had some experience of D.C. 
Transit here upon which to base your determination? A. Well, this 
is a pretty limited experience here, only three years, and I think even 
if I had a longer experience I would like to test the experience of the 


company that I had before me with the experience of other representative 


and comparable companies around the country. 

Q. You told me something about the Class A stock, and I see you 
have a lengthy footnote. Is there anything you want -- . 

Could you briefly summarize for the Commission just what the 
stock structure is of this company and the dividend structure? A. Yes. 

951 The D. C. Transit has a rather -- rather, to me, it's quite an 
unusual, unique sort of set of preferences for its Class A stock. 

The provision is that the Class A stock has a noncumulative pre- 
ference each year up to a dollar per share dividends, and then after that 
amount has been paid to the Class A stock, of which there are 500, 000 
shares outstanding, and there are two million shares of the Class B out- 
standing -- then beyond the dollar per share, why, Class A and Class B 
would be treated identically in per share dividend distributions, and that 
creates a little problem, for me, anyhow, in deciding what really is the 
net income per share for the Class A stock that I have to have to work 
my earnings-price ratios. I resolved it by taking the net income each 
year of D. C. Transit and assigned a dollar per share, $500, 000, to 
the Class A shares, and then going equally on a per share basis between 
the Class A and Class B beyond that dollar. : 

That's the way the earnings would fall if they were all paid out in 
dividends, but it seems to me in doing that I tended possibly to create 
an earnings-price ratio on the high side, and that comes because of the 
fact that the D. C. Transit Board of Directors have not seen fit to pay 
out all the earnings in dividends. In fact, they haven't gone up on the 
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952 Class A dividends, up to the full dollar a share preference. They've 


paid 80 cents per share per year, and that creates this little problem for 


me. 

Actually, when the dividend payments in any year are less than that 
dollar, when the dollar or more is earned, why, the other 20 cents is -- 
16 cents of that or 80 per cent of it is lost forever to those Class A 
stockholders. 

Q@. In other words, if the full dollar isn't paid out, since this is 
noncumulative, the remaining portion drops down to be picked up -- 

A. That twenty-cent claim is gone, and those earnings are carried over 
to a future year when the Class B will have a claim against -- a claim 
that's weighted four to one, in view of the number of shares outstanding 
of each kind. 

Q. Now, looking at this exhibit as a whole, which you say indicates 
around 11 per cent earnings-price ratio for all companies over a ten-year 
period, both average and median, and a somewhat lower ratio for this 
company, itself, what is the return on equity that you would recommend 
for D. C. Transit in this case, derived from this study? A. I felt that 
I should adjust that 11 per cent upward to around -- to an even 12 per cent. 

Q. And this would be the rate of return on equity? A. That's 
right. ; 

Q. Now, could you tell us why you went up from 11 to 12 per cent? 

953 A. Yes. 

The reason is that the 12 large companies around the country that 
I studied have low debt ratios. Their debt ratios, as going to be shown 
in another exhibit here, run about 25 per cent or a shade under 25 per 
cent, -- 

Q. Is it -- A. -- debt to total book capital, -- 

Q. Right. A. -- and these -- 

MR. BEBCHICK: I just refer the Commission to Page 1 of P-3. 
We'll come to that a little later on, but which shows the debt ratio for 


these ten companies for a ten-year period is around 24 per cent. 
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THE WITNESS: D. C. Transit has a relatively high debt ratio. 
It will go something over 60 per cent, and there is a theory, a pretty 
well-founded theory, that if equity stock, common stock, is preceded by 
a high debt ratio -- that people investing in that, all ‘other things being 
equal, will want a somewhat higher earnings-price ratio because of that 
-- they fear that great leverage that those high preferred charges on 
income will have on their earnings. 
BY MR. BEBCHICK: 
x Q. And have any studies been made that have expressed this 
. 954 relationship -- A. Yes. 


Q. --'in any mathematical manner? A. There was a study. The 


only one that I can think of is back in this Wheat report that we talked 
about a little: while back, and it came up with a sort of formula for a 
given change in the debt ratio, what it would do on the average to earnings- 
price ratios. | 

Q. What was that formula? 

I mean -- A. Well, I don't recall the exact amount, but I think 
it was for each seven and a half per cent increase in the debt ratio, why, 
your earnings-price ratio would go up by 1. 3 per cent. | 

I don't mean 1.3 percentage points, but 1 -- one per cent -- say if 
your earnings-price ratio before you made the adjustment was 10 per 
cent, why, it would go up to 10.1 per cent. | 

Q@. And-- <A. WhenI apply that formula to this situation -- 
say -- assuming that the debt ratio of D. C. Transit is approaching 70 
per cent, as compared to 24 or 25 here, that's a difference of 45 per- 
centage points. Divide that seven and a half that I mentioned into that. 
It goes in there six times, and that's for each 10 per cent or seven and 
a half per cent change in the debt ratio, and if that’s going to change the 

955 earnings-price ratio by 1.3, why, six times 1.3 gives 7.8, and 

you apply -- call it 8 even -- apply that to 11 -- take a hundred and 
eight per cent of the 11 that previously arrived at, and it brings you up to, 
say, 11.9 per cent or something. So, I round that off to 12. 


300 

Q. Isee. 

So that the return on equity figure that you recommend based on 
earnings-price ratio and based on comparative studies of other companies 
has been adjusted specifically to reflect the fact that D. C. Transit has 
a high -- approximately 70-30 -- debt equity ratio opposed to a 25-75 
debt equity ratio average for the other companies? A. It has been 
adjusted. 
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* * * * 
969 ROBERT E. STROMBERG 
was re-called as a witness by and on behalf of protestants Alfred Trask 
and Richard Williams; and Friendship Citizens Association, John R. 
Waechter and Charles Bechhoefer, and, having been previously duly 
sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. BECHHOEFER: 


* * * * * 


978 Q. In your earlier testimony, you indicated , did you not, tht the 


fair return to be allowed the company is to permit it to earn revenues 
which would cover its proper operating expenses, its interest payments 
on debt financing for the future annual period, and to earn, in addition, 

a 12 per cent return on the stockholders' equity? A. Yes, sir. That 

is my approach to determining what is the fair return which D. C. Transit 
should be permitted to earn. 

I allow the company its full costs of operations, including its interest 
payments in 1963 and adequate additional earnings to attract equity capital, 
and to properly and fairly compensate existing equity capital. 

Q. After expenses are covered, what is the total amount of income, 
under your method, that the company is entitled to earn in 1963 in order 
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to cover its debt obligations, and to provide a fair return to the equity 
investors? A. It is my opinion that the company should be permitted to 
earn $1, 106,927, or approximately $1, 107, 000 in the future annual 
period to cover the cost of its debt servicing and to provide a ic and 
reasonable return to D. C. Transit's investors. 

As indjcated by Exhibit P-6, Transit's interest manent in the 
future annuz. period -- that is, Calendar Year 1963, will be $602, 089. 

These figures were supplied by the company. You will note that 

979 the last itemization of interest payment on Exhibit P-6 is an amount 

of $24, 000, *vhich includes an estimated interest charge for the rental 
of 38 buses. 

I question whether carrying charges arising out of a leasing 
agreement should properly be considered as a proper interest expense. 

The amount of $24,000 also includes interest on new buses whos? 
acquisition is not certain. 

However, since the amou1t involved is relatively small, I have 


resolved doubts in favor of the company, and my recommended return 


would allowkthis sum and all other amounts of interest payments which 


the company projects for 1963. 

In determining the return on equity -- and by equity I mean the 
stockholders’ total investment as indicated by both the capital stock and 
the earned surplus accounts -- I used as the basis for my recommendation 
D. Cc. Transit's average book equity in 1963, and my determination of 
that figure is set forth in Exhibit P-7. | 

Although the most current equity figure submitted by transit in an 
exhibit in this case is as of August 31, 1962. I believe it only fair to the 
company to determine what its average equity will be during the future 
annual peripa in order to ascertain the fair return which the investor 
should be ~. rmitted to earn during that period. 

In Exhibit P-7 I made three adjustments to the equity figures shown 

980 in Exhibit DCT 1 as of August 31, 1962 
Exhibit DCT 1 shows an earned surplus figure of $3, 037, 000. 
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Mr. Lewis, in his exhibit, WMATC-4, recalculated the balance sheet of 


the company and arrived at an earned surplus figure of $3, 770, 000. 


I believe that the proper figure as of August 31, 1962, for rate- 
making purposes to be Mr. Lewis' computation, less $523, 350. 

This latter figure of $523,350 represents a portion of the income 
tax liability which Mr. Lewis shifted to earned surplus. 

I do not believe that amounts accrued for future tax liability pro- 
perly represent equity investment in the company on which a return 
should be allowed.’ My reason for this view is that the over-accrual for 
income tax purposes, as found by Mr. Lewis, was accrued by charges 
to operating expenses recognized previously in fixing fares. 

Thus, it would be improper to require transit riders to pay the 
company’s investors with a return on amounts which the transit riders 
have paid in as reimbursement for expense charges. 

I next, on Exhibit P-7, increased the earned surplus figure for the 
last four months of 1962, based upon the average experienced monthly 
increases in this account -- the 12 months ended August 31, 1962. 

981 I further increased the earned surplus account at August 31, 1962, 
by adding the company's net income available at present fares, and this 
amount is $1, 262,000, as determined on Exhibit P-5, less an appropriate 
adjustment for the payment of dividends at the established annual rate of 
$500, 000. 

This calculation gave me a forecasted earned surplus at December 
31, 1963, which I averaged with the estimate of earned surplus for 
January 1, 1963, in order to get an average book equity for the future 
annual period. 

Finally, I determined the fair return to be realized by the investors, 
by applying the proper return figure of 12 per cent, representing a 
reasonable estimate of the company's cost-of-equity capital to the average 
book equity in 1963. 

That produced an amount of $504,838. Adding the $602, 089 for 
interest payments on debt capital to the $504, 838 fair return on equity, I 
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arrived at the total figure previously mentioned of $1, 106, 927 ; ora 


rounded-off amount of $1, 107,000 as the fair return which the company 
should be permitted to earn during the future annual period over and 
above the revenues necessary to cover its proper operating expenses. 

Q. Do you believe, then, that $1,107, 000 is the fair return which 
the company should be permitted to earn in the future annual period? 

A. Based upon my methodology described earlier, a return, after all 
expenses including taxes, of $1,107, 000, will permit the company to 

982 pay all of its obligations on its debt obligations, and will ‘provide 
the investors with a fair return based on a reasonable estimate of the 
cost of equity capital. 

"he return thus permitted investors is fully adequate and sufficient 
to provide both for the payment of reasonable dividends and for an incre- 
ment to earked surplus. 

My recommended return on equity derives from a study of investors' 
appraisals of the earnings of this company, as well as other large 
transit companies, as reflected in the market place, and will enable the 
market price of the stock to remain at approximately book value of the 
stock. ; : 

This follows because, based on my study of earnings to price ratios, 
the Class Alstock will sell at at least eight times the earnings per share 
assignable tb it, and would leave sufficient earnings for the Class B stock 
to cause it to command a market price, which, in the aggregate for both 
Class A and Class B stock, will equal the book equity. 

A return which meets these conditions will enable the company to 
attract needed capital for further financing at reasonable terms and will 
make it an attractive investment to private investors. | 

* * 2 * x | 
983 A, * * * I do not employ a composite rate of return, as I believe 
that my method of allowing the actual interest expenses, and a determina- 
tion of the return on the actual equity investment is simpler and gives 
approximately the same result. | 
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However, once a composite rate of return is derived, based upon 
the cost of capital, iit is wholly fallacious and unprecedented to increase 
this amount on the assumption that the cost of equity does not provide 
for a reasonable increment to earned surplus in addition to dividends. 

It is universally understood that the cost of equity capital indicates 
the amount which the company requires both for dividends and for an 

984 increase to surplus. 

It is within the discretion of management to determine how much 
of the total amount is to be paid out in dividends annually, but there can 
be no question that the total amount so derived represents a fair return 
to stockholders for all purposes. 

I therefore disagree with Mr. Simpson's conclusion that a composite 
rate of return, based on the cost of debt and equity capital of some 7.8 
per cent is to be increased by 20 percentage points to provide an additional 
return to the investors. 

This is not proper. 

* * * x * 

986 A. * * * Itis my belief -- and a belief which I believe has been 
confirmed by the recent decision of the Court of Appeals in Bebchick 
versus Public Utilities Commission -- that any accruals for track removal 
and repaving must be based upon an estimate of the company's actual 
requirements for such activities within the reasonably foreseeable future. 

The only evidence which has been submitted concerning actual 
needs of the company during the reasonably foreseeable future was sub- 
mitted by Mr. Harold Aitken, and I accept his projections. 

His exhibits indicate that the company, through the end of fiscal 
1965, will be required to expend approximately $4, 143, 000 for track 
removal and repaving, 

He further anticipates an additional estimated cost of $462, 000 if 


the company is required to bear the full cost of removal and repaving 


of 30,000 linear feet of underground power source in the event that subway 


construction is undertaken. 
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987 I believe that this last estimate is too uncertain and contingent to 
receive any recognition in this proceeding. There is no indication that 
any subway construction, let alone a substantial amount, will be under - 


taken in the next year or two. 


Even 1 subway construction is undertaken, it may well be that 


substantial 
age will be performed by tunnelling under the street, and that there may 


ortions of the systems in the areas of the company's track- 
be no need for removing the tracks. 

In a event, this is a matter which can better be assessed ina 
subsequent rate proceeding, when the matter has crystallized to some 
extent. 

Even if, however, full allowance is made for additional estimated 
costs of track removal resulting from the subway program, it must be 
recognized that there presently exists on transit’s books, as of November 
30, 1962, a balance in the track removal reserve of approximately $5 
million dollars. 

It thus appears that Transit, without any further accrual, has on 
hand a sum substantially in excess of what it may require for track 
removal and repaving through the end of 1965, even giving full allowance 
to certain vague contingencies. , 

I might add that Mr. Aitken’s exhibits indicate that the total cost 
for 1963 and 1964 for track removal and repaving under the District of . 

988 Columbia's Highway plans will be approximately $3 million. 

Thus, Transit has on hand a sum, 166 per cent of its actual needs, 
for the next two years. | 

In these circumstances, I believe it would be highly Be cenonanle 
and improper to allow the company to accrue any additional sums for 
track removal and repaving since the present reserve is fully adequate 
to provide for the expenses that the company can reasonably be expected 
to incur in ‘the foreseeable future. | 

Q. Have you had the opportunity of examining certain exhibits 
submitted by Mr. Simpson with respect to the cost of track removal and 


repaving? 
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If so, have you formed any opinion regarding these exhibits? 
A. Yes. Ihave had an opportunity to examine these exhibits. 

These exhibits, as submitted by Mr. Simpson, purport to be an 
estimate of the cost involved in a program of complete removal of all 
of Transit's trackage, and repaving of the former track area. 

Mr. Simpson's study provides no indication of what the actual 
program of track removal and repaving will be in the foreseeable future, 
nor does it give any indication of what the actual costs of the company 
will be for undertaking such an actual program. 

989 Mr. Simpson's study is purely theoretical as to what costs the 
company will incur in removing all of the track and repaving all of the 
track area. 

The testimony of Mr. Aitken clearly indicates that the actual pro- 
gram that Transit will participate in, in the foreseeable future is markedly 
different from the hypothetical and theoretical exercise that Mr. Simpson 
engaged in. 

For example, Mr. Simpson's study gives no consideration whatso- 
ever to the fact that in the actual program to be carried out by the 
District of Columbia Highway Department, D. C. Transit will be permitted 
to pave over substantial portions of the track area, rather than actually 
remove the trackage. 

Moreover cost data for the actual program submitted by Mr. Aitken 
is based upon reasonable forecasted costs for the actual period in which 
the program is to be performed, 

Q. Even accepting the fact that Mr. Simpson's study is a theoreti- 
cal one, based upon hypothetical rather than actual program of track 
removal, do you believe that it constitutes even a valid theoretical study? 
A. No. Idonot. It is impossible to prepare a valid study unless one 
knows the period of time in which the hypothetical program is to be under- 
taken 

Mr. Aitken's testimony indicates that the substantial portion of all 


of the company's trackage will be covered over, or removed, by the end 


990 of fiscal 1965, yet the Simpson projection of costs is based upon 
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the cost to be experienced in 1965. 

But there is no basis for assuming that the average cost of removal 
will approxiriate the 1965 costs -- even if those average costs are assumed 
to be validly derived: and I do not believe that they are, unless one knows 
the precise period during which the track removal and repaving will be 
accomplished. | 

Mr. Simpson indicated that he had no knowledge of when, if ever, 


such a program would be taken. Thus, no basis exists for the cost 


estimates embodied in his study. | 
CHAIRMAN CLARKE: Mr. Bechhoefer, I am getting indications 
from the bak of the room that they cannot hear you, so if you would 


lift your voice a little, please -- 
MR, BECHHOEFER: Yes, sir. 
BY MR. BECHHOEFER: 

Q. For the purposes of this question, I am asking you to make the 
assumption, without accepting it as a fact, that Transit may be liable 
under the terms of its franchise for the costs of removing all the tracks 
and repaving the track areas. | 

Would such an assumption affect your opinion that the company 
should not be permitted any further sums for track removal and repaving 
for the future annual period? A. No, it would not. Sucha legal obliga- 
tion, if it exists, is irrelevant as a matter of sound ratemaking, in 
determining the accrual to be allowed in the future annual period. 

991 Such a liability becomes significant only if it is reflected in, or 
affects, the actual amounts of money the company will be required to 
spend in the future annual period, or in the reasonably forseeable future. 

Moreover, it appears to me that the Court of Appeals in the case 
of Bebchick versus Public Utilities Commission, on page eleven of its 
slip opinion, indicated its agreement with what I believe to be such a 
sound principle of rate-making. 

CHAIRMAN CLARKE: Are you coming to the point where we could 
recess for a few minutes, Mr. Bechhoefer, to give the Stenographer a 
break? 
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MR. BECHHOEFER: I have one more question on track removal, 


CHAIRMAN CLARKE: Very well. 
BY MR. BECHHOEFER: 
Q. Does the Simpson study in any way affect your opinion that 
Transit should be permitted to make no accrual for track removal and 


repaving for the future annual period? A. The Simpson study neither 


purports to, nor does it provide, any indication of what Transit's actual 


track removal and repaving program will be for the future annual period 
or the reasonably foreseeable future, or what costs it will incur in these 
periods as a result of participating in a program of track removal and 
repaving. 

992 The study is a purely theoretical and hypothetical one which not 
only is deficient on that basis but is irrelevant for the purposes of rate- 
making at this time. It provides no basis for determining whether 
Transit should be allowed to continue to make accruals for track removal 
and repaving. 

* * * * * 

993 Q. Mr. Stromberg, what is the basis for your opinion that the 
acquisition adjustment should continue to be amortized over a period of 
ten years? A. The acquisition adjustment which was originally in the 

994 amount of some $10 million was recorded as the difference between 
the book value of the properties which D. C. Transit acquired from 
Capital Transit, and the actual purchase price paid for these properties. 

This accounting treatment of the $10 million was in accord with 
the conventional Public Utilities accounting practice for such items. 

It is clear from past orders of the Public Utilities Commission, 
and in this connection I refer to the third full paragraph on page 9 of the 
PUC 1957 motor vehicle fuel tax determination, which is Exhibit DCT-7 
in this proceeding, and, also, the opinion in support of Order 4631 of 
May 2, 1960, which appears in this recent Bebchick Court of Appeals 
decision, that the Commission establish the acquisition adjustment as 


the excess of original cost over purchase price, and determine to 
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amortize the acquisition adjustment for the purpose of providing an 
annual offset to depreciation which would result in an amount of deprecia- 
tion being charged transit riders equal to depreciation on the purchase 
price of the properties acquired. 
In other words, while the company was allowed to accrue deprecia- 
tion on the basis of the book values of the properties, each year this 


amount of depreciation was offset by approximately $1 million, repre- 


senting one-tenth of the acquisition adjustment. 

995 The result of this offset was to reduce depreciation allowed the 
company in rate-making proceedings to an amount which it was expected 
would represent the depreciation accrued on the basis of purchase price. 

The Court of Appeals noted on p. 7 of its Opinion that in amortizing 
the acquisition adjustment as an offset against depreciation accrued on 
the book value of the properties, the Commission in this manner gave 
consierance to the reduced purchase price paid by Transit and the fare- 
payers will treceive the benefit in the form of an annual reduction of 
depreciation of $1 million. 

Q. Mr. Stromberg, could you read into the record the section of 
the Court's Opinion, quoting from the 1960 PUC Opinion? A, Yes. 

It appears, or commences, on page 6 of the slip opinion of the 
decision of January 31, 1963, and the quotation is from the District of 
Columbia Public Utilities Commission. | 

"Briefly, the credit for amortization of acquisition adjustment 
in the amount of $1, 033, 904 is the annual write-off of the total 
amount of $10, 339,041, which is the excess of depreciated original 
cost of road and equipment acquired by D. C. Transit System Inc. 
from Capital Transit Company over that portion of the purchase 
price assignable to road and equipment. The record shows that 
the amortization of this excess over a ten-year period was adopted 
in lieu of distributing the purchase price of the property over all 

of the items of property acquired, that is to say, the property 

as rdcorded on the books of D. C. Transit System Tne: at original 

cost to Capital Transit Company in accordance with the provisions 
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of the uniform system of accounts, and depreciations accrued on 
the basis of original cost, with an offsetting credit for amortization 
of the acquisition adjustment to effectively reduce the provisions 
for depreciation to the basis of depreciation of the purchase price 


of the property.” 


And the Court of Appeals followed that immediately with a sentence 


saying: "In this manner, the Commission gave consideration to the re- 


duced purchase price paid oy Transit." 

Q. Do you believe that any basis exists, or that it is proper to 
extend the period over which the acquisition adjustment is amortized 
from 10 to 20 years? A. No. I see no basis for disturbing the deter- 
mination of the Public Utilities Commission that the acquisition adjust- 
ment would be amortized over 10 years. 

In the absence of any evidence indicating an error in the Commis- 
sion's original determination, or the existence of new circumstances, I 
do not believe it appropriate to tinker with this accounting treatment. 

Moreover, as the objective of the amortization is to charge transit 
riders with depreciation calculated on the purchase price rather than the 

997 original cost of the properties acquired by the company in 1956, this 
result is best achieved if the period of the amortization coincides with 
the period during which the properties which were acquired in 1956 remain 
in service. 

If the period of amortization does not approximate the period in 
which the properties are used, it is difficult to say that the depreciation 
being charged on those properties represents a reduction from book value 
to purchase price. 

Moreover, such studies as I have made indicate that the bulk of 
the properties acquired in 1956 will have been retired from service by 
the end of the current 10-year amortization period and that the remaining 
properties will have been substantially depreciated by that date. 

Thus, extending the period of amortization from 10 to 20 years 
would serve to undermine the rationale adopted by the Public Utilities 
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Commission that the purpose of the annual amortization was to reduce 
depreciation of the properties acquired in 1956 from the original cost to 
purchase price basis. 

Q. Now, the company has suggested that if the Commission extends 
the accrual period for building up the track removal and repaving reserve 
from 10 to 20 years, that it is necessary and proper to extend the period 
of amortization of the acquisition adjustment for a comparable period of 
time. | 

Do you agree? A. No, I do not. 

998 I am aware of the position taken by the company's witnesses and I 
do not believe it valid. That is why I indicated earlier that no basis has 
been presented for disturbing the Public Utilities Commission's treatment 
of this account. 

The accrual for track removal and repaving and the amortization 
of the acquisition adjustment are wholly unrelated. The purpose of the 
track removal accrual is to enable the company to earn and set aside 
funds to cover the projected cost of track removal and repaving. 

The total amount which the Commission in the past determined 
should be accrued of some $10 million was based upon several engineering 
studies as to what the costs would be for total track removal and repaving. 


The present record shows no need for a further accrual based on actual 


costs in the foreseeable future. 

On the other hand, the total amount of the acquisition adjustment 
represents the difference between the book value and the purchase price 
of the properties acquired in 1956. 

The purpose of the annual amortization is to reduce the depreciation 
accrued on these properties while in service from original cost toa 
purchase price basis. 

Thus, the track removal accrual and the amortization of the 
acquisition adjustment are wholly unrelated both in terms of the basis for 
the total amount to be accrued, or amortized, and the purposes for which 

999 the accrual or amortization is permitted. 


I believe it would be improper and wholly unwarranted to disturb 
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the existing accounting treatment and to extend the period of amortization 
of the acquisition adjustment from 10 to 20 years. 
* * * * * 

1003 Q. In this proceeding it has been suggested that depreciation in 
the amount of $693,000 be allowed for the 7-1/2 months from January 1, 
1963 to August 15, 1963, to provide for the unrecovered cost of rail 
properties abandoned prior to January 3, 1960. What is your opinion on 
the propriety of that specific depreciation expense? A. My belief is 
that no further allowances should be made for the unrecovered costs of 
abandoned rail properties. The belief is based on two separate approaches. 

First, I believe it improper as a general proposition to allow any 
further write-offs. 

Secondly, even if we assume that continuing write-offs will be 
allowed as permissible policy, I believe it improper to permit the com- 
pany to claim as an expense the amount of $693, 000 for a period of 7-1/2 
months during the future annual period. 

1004 Q. Would you explain the basis of your opinion? A. Yes. 

First, even if we assume that the depreciation of abandoned rail 
properties, as a matter of general policy, may be allowed, the amount 
the company is asking for in the future annual period is not warranted. 

The amount that is being claimed of some $693, 870 appears on 
Exhibit WMATC-10;however, Exhibit WMATC-17 indicates that the 
amount of unrecovered cost was based on an unrealistically low estimate 
of unrecoverable salvage. Exhibit WMATC-17 indicates that the actual 
salvage which has been recovered from abandoned rail properties exceeded 
the estimate by $372, 132. 


It is only proper that this excess salvage be taken fully into account 
before any further write-offs are charged to transit riders. 

Thus, at the very least the $693, 870 that the company is asking to 
be written off in the first 7-1/2 months of 1963 should be reduced by the 
excess salvage experience which would leave a balance to be recovered 
during the future annual period of only $321, 738. 
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Q. Are you familiar with the testimony of Mr. Lewis, which 
appears on page 815 of the transcript, which indicated that while your 
suggestion of taking account of salvage may be a proper approach, he 

1005 would hesitate to reduce the amount of the write-off pending 
further study? A. I am aware of Mr. Lewis’ testimony. | 

I believe that even if study may be warranted before a precise 
determination can be made as to the unrecovered costs of abandoned 
rail properties, it is improper and unsound rate-making practice to allow 
this item of expense when an increase in the fares is under consideration. 

If it is felt that further study is required, then it is only fair and 
proper that any further write-offs be deferred pending the completion 
of such a study. : 

It is wholly improper and unfair to the transit riders to resolve 
all doubts against them; that is, to require transit riders to pay the full 
amount of unrecovered costs based on an estimate which is now felt to be 
questionable, and to deny them the benefit of actual salvage experience 
which is higher than that indicated by the earlier estimate. | 

Thus, the amount to be recovered should either be reduced by the 
excess salvage experienced or any further allowances suspended pending 
such study as it felt may be required. | 

Secondly, in considering the unrecovered costs as the result of the 
early abandonment of street rail properties arising from the conversion 
to an all-bus operation imposed by the company's franchise, it is only 

1006 fair and proper that any losses sustained as a result of early 
retirements due to conversion be balanced against any gains resulting 
from the disposition of properties acquired from Capital Transit Company. 

The company has and will continue to experience capital gains on 


properties which it has and will sell because they are not being retained 


for an all-bus operation. 

Only a few months ago the company realized the gain of approxi- 
mately $183, 357 as a result of the sale of the Georgia and Eastern 
Terminal. This is referred to in Mr. Lewis' testimony at the Transcript 
page 807-808 -- gain after reducing book value of land and depreciated 


314 


value of building from the sales price. 

Several years ago, as a result of the disposition of the Fourth 
Street shops, the company realized a gain of $2,400,000, and as a result 
of the Commission Order No. 4577, which was subsequently sustained by 
the Court of Appeals, the company credited the amount of $1, 787, 000 to 
surplus account. 

I believe it is wholly improper and arbitrary and capricious for the 
Commission to saddle transit riders with the losses that the company 
exp2riences by early abandonment of rail properties while allowing the 
investors to capture the benefits of gains resulting from the sale of 
properties not retained for use in the company's operations. 

1007 Mr. Flanagan testified that there are several parcels of property 
which the company hopes to dispose of in the foreseeable future becav:e 
they cannot be utilized in an all-bus operation. The only proper approach 
is to give full recognition to all of the gains and all of the losses resulting 
from the fact that certain properties acquired from Capital Transit Com- 
pany are not employed in D. C . Transit's present operations before the 
transit rider is asked to bear any expense. 

It would appear that the amounts that the company has realized from 
the sale of certain properties is greater than the unrecovered costs of 
abandoned street properties. 

It is my opinion that the unrecovered costs of rail properties 
should be charged as a debit to the surplus account, or that an amount 
equivalent to the unrecovered costs be transferred from surplus to the 
depreciation reserve. 

Q. Do you have any recommendation as to past write-offs which 
have been made for abandonment of street rail properties? A. I have no 
recommendation to: make at this time with regard to past write-offs 
which have been sanctioned by the Public Utilities Commission. 

My analysis of the study was related only to the future and to sums 

1008 that might be permitted that would affect future rates. 


I believe that even if one assumes the propriety of continued write- 


offs as a matter of principle, no further write-offs should be permitted 
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as to the future because the unrecovered costs of rail properties are 
more than offset by the gains realized on the sale of certain properties 
and the fact that excess salvage has been experienced indicates that the 
amount that the company proposes to write off in the future is unrealisti- 
cally high and should be reduced by the excess salvage amount | or, at 


least, suspended pending further determination. 


* * * * * 


1009 Q. Have D. C. Transit's investors been compensated for assuming 


the risk of obsolescence? A. Yes. 

As a result of the conversion program Transit's investors received 
substantial capital gains realized when various properties not being 
retained for bus operations were disposed of. These capital gains have 
been credited to the earned surplus account and thus the investors have 
received the full benefit of these gains. 

1010 Also, and most important, the company has been permitted to earn, 
and the imestons have realized, a return far in excess of their cost of 
capital. < 

Exhibit P-11 shows the vast increase in net income as a percentage 
of average book equity that D. C. Transit has earned as compared with 
Capital Trartsit Company. 

Exhibit P-12 shows the vast extent to which the earnings on book 
equity exceeded what would be a fair return on book equity as indicated 

by the cost of capital. 

Q. Will you elaborate on what those exhibits indicate? A. Yes. 

Exhibit P-11 is a tabulation for the years -- the profitable years 
between 1948 and 1962, with '62 partly estimated, of the net income of 
the Transit Company operating in the District of Columbia. It was 
Capital Transit between '48 and '56, as used in this exhibit, and D. C. 
Transit from 1957 to date, and we have listed the recorded net book 
net incomes, with the one adjustment in 1959 for the item of the sale of 
the Southwest properties that I referred to earlier, and these net incomes 
are related to the average book equities shown by the books in those 


years of each of the companies, to give a percentage that the net income 


316 
in each year was of average book equity, and then I take these earnings 
on book equity for the D. C. Transit System for 1957 to date, and this 
is done on Exhibit P-12, and calculate the fair annual earnings on book 
1011 equity at a rate of 14 percent, to compare that requirement with 
the actual earnings, | and then subtract the one from the other to get what 
I term in Exhibit P-12 excess earning on book equity. 

Now, these excess earnings are shown year by year for 1957 
through 1962, and after allowing for a correction I made this morning, 
it shows a total excess earning in the six-year period of $3, 882, 000. 

I might note, also, that the net income, or reported earning on 
book equities I am using in these two exhibits, are after allowances for 
abandoned rail properties that have been made in the past years, and the 
excess depreciation on buses that was accrued. 

Q. What conclusion do you draw from this? A. It seems to me 
clear beyond any doubt the investors in the company have been more than 
fully compensated for whatever risk of obsolescence they may have 
assumed in purchasing rail properties which were abandoned prior to 
their being fully depreciated. 

This compensation has been in the form of gains resulting from the 
disposition of properties not retained in an all-bus operation, and from 
abnormally high earnings on the equity investment. 


It is my conclusion that under established principles of law in this 


1012 jurisdiction, and under sound rate-making principles, it would 
be grossly improper to permit the company to charge the transit riders 
for any further unrecovered costs of rail properties. 

a * * * * 

1013 A, * * * My computation on Exhibit P-13, as is the case with 
my Exhibit P-5, assumes no further accrual for track removal and re- 
paving, a 17-year service life for bus depreciation, a 10-year period of 
amortization of the acquisition adjustment, and no further depreciation on 
abandoned rail properties. 

I have added to the net operating income the full amount of school 
fare subsidy which might be available to the company under the terms of 
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Public Law 87-507, and I accept the Company's projection as to the 
number of school children which will be carried at the reduced fare 
during the anaual period. 

The amount of subsidy would have to be adjusted to insure that 
the company earns only a fair return of 12 percent on equity. | 

My computation of income tax was made with the knowledge that 

1014 amounts received as school subsidy are subject to income taxes. 
* * * * * 

1016 Q. How would the availability of subsidy affect the various 
amounts of net operating income which were set forth on Exhibits 
WMATC 25, 30 and 31? A. The availability of subsidy would increase 
all of the net operating income figures shown in these exhibits up to the 
point at which the Company would be earning the fair return determined 
by the Commission, that is, the cut- -off point of the subsidy. 

1017 The amount of the subsidy varies, of course, with the effective 
income tax rate of the company, which would differ for each of the rate 
schedule computations set forth in the staff's exhibits. : 

The maximum subsidy would be $547,000, and even assuming a 
50 percent tax rate after giving account to the Company's investment 


credit, there would be available as a minimum in any event approximately 
$275, 000. 
Thus, in determining the operating income that might possibly be 


derived under the various fare structures set forth in Staff Exhibits 25, 
30 and 31, the Commission should add a minimum of $275, 000 anda 
maximum of approximately $550, 000 to each figure. 

The staff, of course, can advise the Commission as to the precise 
amount involved in each case, as the effective income tax rate can be 


readily computed. 
* 
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CROSS EXAMINATION 
BY MR. SPEAR: 


* * a * * 


1024 Q. Is it your belief that operating ratio should not be used in this 


proceeding? A. I don't use it in my approach; no. I used strictly a cost 


of capital investment. 
* * * * * 

Q. Was the relationship of all of your testimony on earning-price 
ratios on cost of capital in a situation where operating ratio is the guide 
for determining the amount of return to be allowed? A. I should think 

1025 that you would consider my cost of capital determination, or 
conclusions, as a test of the reasonableness of a particular operating 
ratio, and operating ratio that might otherwise independently look to be 
reasonable. 

* * * Ed * 

1046 Q. I would like to now address your attention to your basic theory, 
that if the accrued return approximates the earning price ratio then the 
price of stock tends to equal book value. Is that a fair statement of your 
theory? A. Yes. 

*« * Ed * * 

1048 Q. What is the reason for wanting to have price per share equal 
book value per share? What is your reason for setting that up as the 
objective? A. Because I believe that is the point where regulatory 
bodies, if it follows that rule, strikes a fair balancing of the equities 


between owners and users of the transit or utility service. 


* * * * 


Washington, D. Cc. 
Thursday, March 7, 1963 


* * * * 
1074 ROBERT E. STROMBERG 
resumed the stand and testified further as follows: 
CROSS EXAMINATION 
BY MR, SPEAR: 
“x * * * * 

1086 Q. Are you aware that the 1942 Appropriation Act, which was 
passed at time prior to D.C. Transit being here, but ata time when 
Capital Transit was the operator, requires the operator of a street 
railway service when, as and if it abandons street railway facilities, to 
be prepared to pull up and remove all tracks and substructures, and to 
replace the streets in the condition that they would be in without those 
tracks and substructures? A. Iam generally aware of that provision. 

Q. pod what is your view of the manner in which this is related 
to the highway development plan, to the extent of possible savings? 
A. Well, I think it is uncertain as to whether all these tracks are going 
to be physically taken up, and the streets restored. 
* * * * * 

1087 Q. Is the obligation in the last sentence of Section 7 of D.C. 

1088 Transit's franchise, a fixed obligation, as far as you are con- 
cerned? 

MR. BEBCHICK: I am going to object to this, and any further 
questiong on this line. 


These are really asking the witness for a legal opinion as to 
what the D.C. Transit's obligation might be under the ca 

I don't think he is qualified -- | 

MR. SPEAR: Counsel has put into this record a lot of testimony, 


presumably, on the part of this witness, about whether or not there 
should be accruals for track removal and repaving, and the witness 
has testified, presumably as his testimony, that there are’ some 
limitations on what should be done in the foreseeable future. 
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I am entitled to ask him what the understanding is upon which he 
predicated this. 

MR. BEBCHICK: It is very clear, on page 989, that the witness 
testified as a matter of sound rate-making practice -- aside from the 
fact as to whether a legal obligation existed or not. 


The fact he assumed, and then he gave his recommendation as 


to what proper rate-making would be, as an accountant. 


To ask what the legal obligation of Transit is, under the franchise, 
is to ask about a matter that lawyers and consumers have argued about 
for along time. It is a legal question, 

1089 I don't think the witness is competent to answer a legal question. 

MR. SPEAR: I am asking concerning his understanding upon 
which he testified. 

COMMISSIONER SKLAR: I think it is a proper area of cross- 
examination to ask what the witness' understanding is on a matter on 
which he has given testimony in chief. 

He testified that he relied on Mr. Aitken's testimony in reaching 
a certain conclusion. 

It is proper examination. 

MR. BEBCHICK: May we have the question read? 

(Thereupon, the Reporter read the question as follows: 

Q. "Is the obligation in the last sentence of Section 7 of D.C. 

Transit's franchise a fixed obligation as far as you are 

concerned ?"’) 

COMMISSIONER SKLAR: The objection is overruled. 

You may answer. 

THE WITNESS: It seems pretty fixed. That language is pretty 
definite. 

BY MR. SPEAR: 

©, What is your view as to when that liability is to be incurred 
by D.C. Transit? A, Well, a large part of the liability seems to be 
off in the somewhat dim and distant future -- too dim and distant 

1090 to be given a full effect now. 
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Q. Is it your testimony, then, that the reason you do not provide 
for any deduction for track removal and paving expenses at this time 
is because the expenses to be incurred in connection with that liability 
are too far in the future? A. Well, they are not only too far in the 
future, but there is to my mind too much uncertainty as to whether they 
will ever rhature in the future. | 

Q. What is your view as to the obligation of the company for 
this liability at the end of its franchise period -- the end of the 20- -year 
period of the franchise? A, I don't have any view as to what happens 
in 1976, on that. 

©, Would you say that under your interpretation of the franchise 
and the manner in which you have prepared your testimony for this 
proceeding, that liability ceases at that time? A. I don't have any 
opinion on that. 

* * * * * 
1091 A, ** * Of course, Iam not expressing any opinion as to 

whether D.C. Transit might want to make an accounting provision for 
this. 


I am talking about whether there should be a provision in the rate- 


making expense allowance at this time. 

Q. Let me ask you what your view would be if no provision is 
made foray) further track removal and repaving costs at this time, 
or at any future time -- near the end of the 20-year period of the 
franchise the company is suddenly ordered to remove all tracks in 
the city A what would be your recommendation for the rate- making 
effect of that expenditure? A. Well, that might be rather unfortunate 
for the cfmpany, because it seems to me that if you assume that some- 
thing like that happens only shortly before the expiration of the fran- 
chise, it ‘might not be practicable to give effect to it in the rates of 


1092 fares permitted. 


* 
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Q. Would you say that those provisions represent liabilities that 


the company has to face at some future date? A. Well, they are not of 


a type that I think provision should be made for now, because Govern- 
ments have ways of dropping some of these requirements if they find 
it is in the public interest to do so. 

* * * * * 

1098 Q. Now, you indicated that one of the reasons for using ten years 
is that it was your study that most of the properties acquired in 1956 
would have been retired by the end of the ten-year period. 

Could you explain the basis of your study in a little greater detail? 
A, Well, I had reference to a summary statement that the D.C. Transit 
supplied to Mr. Bebchick at his request. 

It shows that of the depreciable property acquired in 1956, 68 per 
cent was out of service by November 30, 1962 -- six years and three 
months later -- from the date of acquisition. 

Q. There is a substantial amount of the properties of D.C. 
Transit that will not have been retired in that same ten-year period; 
is that correct? A. I don't know just how much, but I grant you some. 

Q. Do you know what the average depreciation rate of the 
company was, beginning in 1956, on its over-all properties? A. No; 

I don't have that in mind. 

1099 Q. Would you accept, subject to check, that it was between four 
and five per cent? A. Yes, that sounds within reason. 

@. That would mean that there was an average service life, for 
all of the properties, of about between twenty and twenty-five years? 

A. Yes. 

Q. Well, that would certainly extend the average period of life 
of the properties acquired considerably beyond ten years, would it not? 
A. No; not necessarily, because this twenty years, or twenty-two to 
twenty-five years that we are talking about, is the over-all life of the 
properties, and those properties were not new in 1956. 
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Q. Yes, but in terms of spreading the acquisition adjustment, 


would it not make more sense to spread that adjustment over the period 
of the franchise, or over the average period of the life of the properties, 
which was roughly between twenty and twenty-five years from date of 
acquisition? A. Well, you can make a theoretical argument that that 
should have been done, but it would require a very meticulous lot of 
figuring at the time of acquisition -- which wasn't done -- and this is 
something with respect to acquisition adjustment that is practically 
never done in public utility work. 

Usually it is done more on a rule- of-thumb basis, as I would 

1100 characterize the ten years. 

Q. Why wouldn't a rule-of-thumb of twenty years be just as valid 
here, where the average life of the properties of the company is 
appreciably over a period of twenty or twenty-five years, and where 
the franchise itself, for which this acquisition adjustment was created, 
was a twenty-year franchise? A, Because the properties acquired in 
the year 1956 were of varying ages -- only very little of it was almost 
new -- so that this twenty-two to twenty-five years that we are speaking 
of is not the measure of the remaining life, from 1956. 

Q. It was the average, though, wasn't it? A, It was. the average 
over-all life ‘of those properties and, say, a property that was twenty 
years ol¥ in 1956 might very well go out of service in the next year or 
two. Many of them did, 

* * * * | * 

1116 REDIRECT EXAMINATION 

BY MR. BEBCHICK;: 
* * * * | * 

1126 ©. You've indicated that approximately 70 per cent of D.C. 
Transit's properties, that were purchased in 1956, would be retired by 
1962, let alone 1966. Is that not correct? A. Almost 70 per cent,yes. 

Q. And in addition to the amount retired, a good deal of the pro- 
perty, plant and equipment not retired, but still on the books, would have 
been substantially depreciated? A. Yes, obviously it would have been. 


* * * * ok 
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1135 ALEXANDER J. LIPSKE, JR.., 
was called as a witness by and on behalf of the General Services 
Administration and, being first duly sworn, was examined and testified 
as follows: 
* * * 
DIRECT EXAMINATION 
BY MR. PIERCE: 
* * * * * 
1171 Q, Just a minute or two ago you referred to this as contingent 
liability, Would you make further explanation of this description? 
A. I meant that it was contingent both as to time and as to amount of 
imposition. 

@. How could this contingency be resolved? A. This contingency 
could be resolved by the passage of time and/or by the passage of 
legislation, that is, by removing or limiting the long-term liability of 

1172 of the company. 

Q. Well, now, sir, just to pin it down, just what is your proposal 
as to this annual accrual? A. It is my opinion that, pending some 
permanent adjudication of a sum certain due by the company, the annual 
accrual allowed as a charge of cost of services should be eliminated for 


present purposes. 


* * * 


1177 Washington, D.C. 
Friday, March 8, 1963 


* * * * 


CROSS EXAMINATION 
BY MR, SPEAR: 
* * * *” * 
1231 Q. Now, sir, I would like to refer you to the fourth point of 
difference between your exhibits and those of the company, which you 
1232 summarize under the heading of acquisition adjustment. 
In your view, sir, what is the purpose of acquisition adjustment 


amortization? A, The amortization, in my view, is a reflection of the 
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fact that, having recorded on its books and having computed ' the 


depreciation and depreciation charges, et cetera, based on an original 

historical cost, and this acquisition adjustment being a negative adjust- 

ment rather than a positive, a discount rather than a premium, that the 
public should not be charged with that depreciation on historical cost 
and, therefore, this acquisition adjustment as amortized is in essence 
adjustment to the depreciation calculation in any given year. 

Q. The amortization of the acquisition account represents a 
depreciation in depreciation, as to that depreciation? A. That isa 
fact; yes, sir. 

Q. So, the depreciation will more accurately reflect le 
depreciation on an adjusted historical cost basis? A. Let's say a 
purchase cost basis. 

Q. Over what period of time should that acquisition adjustment 
be spread, and why? A. Acquisition adjustment to my mind should be 
spread over the life of the asset which caused the adjustment. 

1233 Let's take a dam that might have a wheel, Well, when you are 
talking about a premium adjustment, you have a water dam that has been 
around a long time, it has got a historical cost, and it is obviously 
going to live a lot longer, and it would cost aheck of a lot of difference 
to build it today, and you are attempting to determine the future life of 
that dam and spread that acquisition adjustment over it. 

Conversely, when you would have a discount I would say you would 
spread it over the life of those properties that caused the discount, 

Q. Now, what did you do to determine the period of life of the 
properties over which your proposal for spreading the acquisition 
adjustment was calculated? A. My opinion, sir, is that the germ that 
gave birth to this acquisition adjustment was at the time that D.C. 
Transit purchased the assets from Capital Transit. The company was 
faced with a rail-to-bus conversion with a specified number of years, 
gome seven years. 

D.C. Public Utilities Commission saw fit to set that life at ten 
years, which is closely akin to the seven years, far closer if you must 
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take the two figures, the seven years from rail-to-bus conversion, and 
at the same time you have the whole life of the franchise, and the ten 
years was far closer, but at the same time it was not low as the 

1234 specified seven years. 

Q. Are you aware the period over which the acquisition adjust- 
ment was to be amortized was set out by the PUC Commission, I think 
that was November 27, 1957? Are you familiar with that Order ? 

A, Quite possibly. Do you have the number? 

Q. I don't think there was a number on it, actually. A. Well, 
it is -- 

Q. It was related to the gasoline tax determination, November, 
1957. Are you aware, sir -- A. I am looking to see if I have got this 
Order. 

Q. Are you aware that that ten-year period for amortization of 
the acquisition adjustment was the same period of time selected by the 
Commission for accrual of the full amount of the track removal reserve 
requirement, that both were for ten years? A. Yes, sir; Iam aware 
that they were both ten years at that time. I believe, incidentally, the 
company was faced with both of these facts at that time. 

I think that, one, they are related. I don't think they are related 
as close as brothers, maybe the same as stepfather. I don't think they 
are that close. 

I would say this: With that experience you still would have gone 

1235 ahead and depreciated -- you still have gone ahead and depreciated 
those assets which are reflected on an adjusted historical cost basis -- 

Q. Now, the assets -- A. Excuse me -- you still have done that. 
At the same time you have gone ahead and you have accrued a track 
removal reserve, and that program has not moved forward, and 
demanded the monies, et cetera, right along the line. That shows the 


two can be diverted and have been diverted. 


Q. What is your basis for relating acquisition adjustment to only 


part of the assets of D.C. Transit, namely, that part that related to 
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conversion? What is your basis for relating the acquisition adjustment 
to only that part? A. My opinion, sir, -- my opinion, having read 
avidly just about as many of these Orders since its inception -- going 
back even to a letter that was written to Mr. Flanagan -- 

Q. The acquisition adjustment on all those had related to total 
properties of the company, had it not? A. They got the actual wording 
"to the total depreciable property of the company"; yes, sir. 

Q. Some of which, or many of which will outlast the 20-year 
franchise? A. Yes; for example, if you hadn't of had this conversion 

1236 and hit the RLA thing down in the southwest, you would have a 
piece of real estate that would last a long time. 

Q. There are many other properties the company still has that 


will last 20 years or longer, will they not? A. eee! real 


estate; yes, sir. 

1237 Q. Why relate the acquisition adjustment to only a portion of the 
properties if the orders of the PUC indicate that the acquisition 
adjustment was pertinent to all of the properties of the company? 

A. The orders of the PUC did not define and delineate, piece by piece, 
the property to which this acquisition adjustment applied. 

Q. Is there any place -- A. Lused the terminology “primarily” 9 

Q. Is there any place in any of those orders that you could point 
to where that acquisition adjustment was related to the properties to be 
converted? If so, would you show it to me? A. No, sir. | 

As I said, it cannot -- it does not show precisely that it was this 
piece of property and that piece of property, but not these pieces of 
property that were subject to the discount. : 

Q. Would it not be more equitable and reasonable to relate that 
acquisition adjustment to all the properties of the company pro-rata? 
A. I think it might have been very prudent at that time to have allocated 
that acquisition adjustment, that is, a piece of the adjustment to a piece 
of the property, at that time when everything was fresh. 
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1238 I say all we have to go on now is the fact that the Commission 
saw fit, and continuously saw fit, -- and the company didn't see fit to 
change, to my knowledge -- correct me if I'm wrong -- to request a 
change off of the ten years prior to this time. 

I feel now that the company does see fit to request that change, 
put it sees fit to request that change to the extent that it is a negation 
of expense. It reduces your expenses when you are faced or have con- 
sidered the possibility that you will not accrue the track removal. 

Q. Are you aware of the testimony of Mr, Flanagan in this pro- 
ceeding in which he related the acquisition-adjustment amortization 
period of time directly to the period of time over which the reserve 
for track removal was to be accrued? A. Iam well aware of that, sir. 

I disagree with it, but I'm well aware of it. 

Q. But the company has stated a position -- A. Oh, yes. 

Q. -- as to the period of time -- A. Yes. Iam not disputing 
the fact that the company has stated a position. I am offering here my 
position. 

Q. I ask you once more, then, Mr. Lipske; If the acquisition 
adjustment is applicable to all of the properties of the company, why 
is it not reasonable to relate the amortization of it to the life of the 

1239 franchise, as a minimum of 20 years, and allocate it -- A. Sir, 
you are going on the premise that the acquisition adjustment is 
applicable to each and every piece of property of the company, of which 
right now -- 

Hold on just one minute. Maybe I can find my answer right here. 

What I'm going to get at is this: I would refer, I think, to -- it's 
in the series of Company exhibits numbered 5. In that series there is 
a depreciation schedule which sets forth the value of the buses which 


you now have. 


Looking at all the property you have got on the books here, -- and 


you say, "We have still got an acquisition adjustment to go", and it 
refers to the value of the buses, buses that have been recently acquired, 


buses that have been acquired since -- mind you, since -- the date of 
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the acquisition of the franchise, of the acquisition of the company's 
assets, so that you have a large hunk of property, dollar for dollar, 
right now, including a new maintenance base that you built that, 
obviously, was not a part of this acquisition adjustment -- you have a 
residue of property that led to this acquisition adjustment. 

I don't believe -- from my own personal interpretation of these 
PUC Commission orders, I don't believe that they have come flat out 
and said this adjustment applied to every last whip stitch of property 

1240 the company bought. : 

Q. Now, you testified earlier that the effect of the acquisition- 

adjustment amortization is to reduce depreciation each year. If you 


continue to reduce depreciation each year by a million dollars a year, 


you will wipe out that acquisition adjustment in another three years; 


correct? ,A. Roughly, sir. Roughly; yes, sir. 

Q, :* the end of that three-year period, the acquisition adjust- 
ment having been completely written off, depreciation will suddenly 
jump by the amount of a million dollars, will it not? A. Yes, sir; 
it will. 

Q. Pould it not be a lot fairer to spread that impact upon the 
riding public in such a manner that at the end of the third year the 
public is not suddenly saddled with an extra million dollars a year —- 
at the end of the third year from here? A. I believe that we are 
concerned -- and I think -- I don't know about this Commission, but I 
have read -- many Commissions have said, "There is a good limit to 
which we can look into the future.” 

Nob, we are looking into the future. We're trying to arrive at 
what's going to be fair, what's going to be equitable, how this company 
is going to operate, et cetera, in the next near future, to use a term 
that I believe Mr. Flanagan used in his testimony -- "near future”. 

1241 It's a generality, out there in the distant, not the very distant, 
future. It's out there beyond today. 

I think three years is a pretty good stretch of time. | 
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Q. Yes, but at the end of the third year on your proposal the 
public, riding public, will be suddenly hit with a million dollars a year 
of increased depreciation, whereas under the company proposal the total 
amount of the impact will be spread over the remaining 13 years and 
there will be no sudden jump at the end of the third year -- A. I would -- 

Q. -- in the neighborhood of a million dollars? A. I would like 
to say this: There also, or there could also be -- I have not made the 
study, but this could also be -- an interesting study that might resolve 
this thing and help us build. The company had roughly seven years to 
convert in: correct? 

Q. Yes. A. All right. Let's go back and study the results of the 
depreciation for the seven years and see what new equipment started 
under Total Depreciation. In other words, maybe the Commission, in 
allowing you ten years in the first place rather than seven, left you 
with three years, where a lot of your converted properties are now 


depreciated, not creating an expense to offset this negation of expense, 


1242 and that is quite possibly why, because you've gone three years 


before the seven, you have this indicated effect that you have given me. 
So, you are saying, then, prolong it even further. 

Actually, I recognize that this -- you referred to the impact on 
the public. I recognize that this acquisition adjustment from a business- 
man's standpoint is an impact on the company. 

Q. Well, just one more question on this, Mr. Lipske, because I 
don't think you answered the last one: 

Wouldn't it be more equitable and a lot easier on the riding public 
to amortize the remaining three or so million dollars over 12 to 13 
years at the rate of roughly $260,000 a year rather than to amortize the 
acquisition adjustment at the rate of a million dollars for three years 
and then have the public suddenly hit with an additional million-dollar 
depreciation at the end of the third year? A. I think the company has 
come in here -- and this will lead you -- I'll give you your answer this 
time, sir -- I think the company has come in here and in their exhibits 
they’ve shown they're going to have a million dollars more expenses, 
just on the turn of a union contract. 
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I don't think, in the whole scheme of things, that we can look 
ahead to the end of three years and even get too very close to what it's 

1243 going to be. ! 

I think the Commissions in their judgment stay away from that. 
So, I'm not about to talk of equity. I'm looking at the instant 
moment. I'm thinking of the passengers at the instant moment and of 
my reason for being here. 
* * * * * 

1247 Q. Now, sir, are you aware that the testimony of Mr. Hawley 
Simpson, who had prepared the original estimate of cost of track 
removal in 1957, and his exhibits in this proceeding come to the con- 
clusion that, even giving effect to the full amount of saving which would 
result in working this out with the highway program, the cost of re- 
moving all of the substructures in the future, when, as and if ordered 


to do so, — be in the vicinity of 13 and a half million dollars from 


this date forward? 

Are you aware of that exhibit? 

Did you read the -- A. Iam aware of the exhibit, and you used 
the word yourself, I would like to point out, all. 

Q. That's right; removing all of the substructure -- A. In other 
words, in his exhibit, as I understand from a perusal of the transcript 
and his ¢xhibit -- his exhibit includes, in his forecast cost of removal, 
track that is already covered over. 

1248 Q. Substructure that's already covered over, too. A. Substructure; 
yes, sir. 

Q. That's right. A. That's already covered over. 

Q. Now, in Section 7 of the franchise the liability is fixed, is it 
not, as to the ultimate obligation to remove the substructures when, as 
and if ordered to do so? A. When, as and if ordered to do so, which 
as and if the company has not been ordered to do as of this moment, 
and the Highway Engineer representing the Highway Department -- and 
if I'm not mistaken Mr. Simpson indicated he had not consider ed 
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specifically what's going to be done in '63, ‘64, '65. He said, "I'm 


considering what's going to happen if you have got to remove all of it.” 
* * * * * 

1249 Q, *** Is not the liability fixed for the removal of substructures 
when, as and if ordered by the Board of Commissioners under the 
statute? A. When, as and if ordered, there is, to the best of my 
knowledge, a fixed liability. 

Whether this liability can be avoided by passage of legislation 
or future determination, future relief of the company, I don't know. 

Ld * * * * 

1251 THE WITNESS: The fixed liability that you refer to I consider 
in the legal parlance -- I consider this to be a contingent liability of 
an undeterminant ‘amount at an undetermined future date and, therefore, 
I would footnote my balance sheet. I would not show it up in the 
liabilities because it is too vague, too nebulous. 

1252 BY MR. SPEAR: 

Q. What is contingent about it if it's fixed by statute? I don't 
understand. A. It is contingent to an amount, and past practice has 
indicated it is contingent as to imposition. You have been allowed to 
cover over. Granted there has been a saving clause in these covering- 
over agreements, but you have been allowed to cover over. 

Q. What kind of provision can the company make for the possibility, 
which it must be prepared to face, that at some future date between now 
and the expiration of its franchise it may be ordered to carry out the 
legal liability in Section 7? 

What provision can it make? A. I think that roughly seven years 
ago the company started out on a good premise to accrue a reserve. 
However, experience has shown that the expenditures did not keep up 
with the accrual. I say take a hiatus in that accrual. Let the expendi- 
tures catch up a bit, because that money there has been paid in by the 
public. Let the public have the benefit of that money for a while. 
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Q. My question was: What can the company do to prepare for the 


future possibility that it will be ordered to remove substructures? 
1253 A. When the company has a more positive knowledge that this is 
something that is going to happen, it can then come back and ask for 
relief; but at the moment, when it's sitting on a $4 million reserve that, 
from all indications, could quite feasibly last three years, then I say 
the company is adequately protected at the moment for this particular 
instant rate proceedings. | 
* * * wi 
1286 | JAMES H. FLANAGAN 
was recalled as a witness by and on behalf of the applicant, and, having 
been previously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPEAR; 
* * * * * 
1304 @. Would you explain this one-page exhibit, 38-B? A. Yes. 

This exhibit is identical with Exhibit No. 38 except that, for the 
years 1956 through 1961, the rate of return is calculated ~ on the 
compromise rate base for each of those years, | 

1305 The exhibit also shows the comparison between the rates of 
return eaicned on both types of rate base. 

In order to have the calculations for the years 1956 through 1961 
stand out, we have not repeated the figures for the years 1934 through 
August 1956. 

Q, ‘In other words, what you have done in the last two columns of 
Company Exhibit 38-B is merely to show, for those years, where a 
compromise rate base was used by the PUC, what that rate base was, 
and what the rate of return was on that allowed rate base? A. Yes, 
sir, and tn looking at those columns, it is significant that the average 
rate of return over the period of 28 years covered by this exhibit 
increased only from 4.3 per cent to 4.5 per cent. 

Q. Mr. Flanagan, what conclusion do you draw from Company 
Exhibit 38-B? A. The conclusion is inescapable that, under no stretch 


' 
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of the imagination can it be said that the company or its investors has 
received more than a fair return on the value of its property, devoted 
to public service. 

As a matter of fact, this Exhibit proves that the company received 
far less than the rates of return established by the Public Utilities 
Commission from time to time, as being reasonable. 

1306 Q. Mr. Flanagan, in your capacity as Chairman of the Public 
Utilities Commission during the years 1942 through 1952, did ycu 
personally have occasion to participate in the preparation of those 
PUC Orders which you have described earlier, concerning the 
operations, and the allowable rates of return, of the predecessor 
Capital Transit Company? A. Yes, as a matter of fact, as I previously 
testified, I personally drafted the major portion of each order that 
was issued by the Public Utilities Commission during those years. 

Q. Have you reviewed the various Public Utilities Commission 
rate orders issued prior to and subsequent to 1942 in so far as they 
may pertain to the operations of D.C. Transit System and its pre- 
decessor, Capital Transit Company? A. Yes, sir. 

Specifically, I have reviewed PUC Orders Nos. 1713, 2935, 3199, 
3422, 3688, 3855, 3913, 4052, 4480, 4631 and 4735. 

Q. In referring to this list of PUC Orders, was PUC Order No. 
1713 a rate-making order? A. No, that was a truly valuation order, 
with no rate of return specified. 

Q. And were the subsequent orders, which started with 2935, in 


the list you have described, orders relating to rates of return to be 


allowed D.C. Transit and its predecessor, Capital Transit Company ? 
1307 A. Yes. 
Q. What was the purpose of your reviewing each of these orders? 
A, The purpose was to determine whether or not the Public Utilities 
Commission had ever made any provision, either in the rate of return 
or in the annual depreciation rates, for anticipated abandonment or 
retirement of any rail properties, prior to the end of the estimated 


normal service life of such properties. 
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Q. Did you find any such provisions? A. No, Idid not. 


My review confirmed my own recollection that sich provisions 
had never been discussed, nor provided for, until the ea of 
Order No. 4631 on March 2, 1960. | 

Q. When you refer to Order No. 4631 of March 2, 1960, are 
you referring to the allowance there of the amortization of the un- 
recovered cost of rail properties? A. Yes. : 

Q. Would you continue with your explanation of what else you 
discovered in those orders? A. To be absolutely sure and certain that 
everybody understands the intention of my testimony, I now state that 
I know of no provision made by the Public Utilities Commission, either 
in the rate of return or in the established rates of depreciation, that 
was intended to compensate investors for the risk of obsolescence in 

1308 the rail properties. : 

Certainly this was never done while I was Chairman of the 
Commission. 

Q. Now, in the orders that you examined, and that you have just 
refer to, did you find any evidence to indicate whether or not any of 
the rates of return earned, or any of the provisions for depreciation, 
were intended to provide any compensation to the investors for risk 
of obsolescence? A. Could I have the question read? 

(Thereupon, the Reporter read the question.) 

THE WITNESS: Definitely not. 

BY MR. SPEAR: 

Q. Would you explain your answer? A, In practically every rate 
order issued by the Commission, the first determination made was to 
the effect that the company was not earning a fair rate of return, and 
that it was therefore necessary to raise the rates of fare. | 

In no case did the Commission find, upon the facts presented by 
the company in its application for a change of fares, that the company 
had earned the rate of return which the Commission itself had deter- 
mined in previous proceedings to be fair and reasonable. | 
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Q. Mr. Flanagan, in connection with your study of the rates of 
return earned by D.C. Transit System and its predecessor, Capital 
Transit Company, have you prepared an exhibit which reflects the 

1309 rates of return allowed by the Public Utilities Commission in all 


of those orders that go back to 1945, about which you have been 


testifying? A. Yes, sir. 

©. Ihand you herewith a single-page exhibit entitled, "D.C. 
Transit System, Inc., and predecessor Capital Transit Company 
allowable rates of return under Public Utilities Commission Orders" 
and ask you if this is an exhibit which you prepared from those prior 
orders? A. Yes. 

MR, SPEAR: May this be marked for identification as DCT 
Exhibit 38-C? 

CHAIRMAN CLARKE: It may be so marked. 


(Document referred to, being a single-page 
document entitled, "D.C. Transit System Inc. 
and Predecessor Capital Transit Company 
Allowable Rates of Return Under Public 
Utilities Commission Orders", was marked 
for identification as DCT Exhibit No. 38-C.) 


MR. SPEAR: We have in the hearing room a copy of each of the 
orders described on Exhibit 38-C, and we are going to ask Mr. Flanagan 
to testify about 38-C, and the percentages shown on that schedule. 

For the purposes of the record, and for posterity -- such purposes 
as it may serve in future proceedings -- I think it is important that all 

1310 of these orders shown on Exhibit 38-C be placed, in their entirety, 
in this record, for examination at any future date. 

I have a set here now and would like to identify them at this time. 
We will offer them at the conclusion of the testimony. 

They have been distributed to all of the parties. The reason for 
doing this is that they are generally unavailable to the parties and to 
the record. 

It is possible that the Commission may take notice of them, but 


they may be material in the Washington Gaslight versus Baker case. 
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CHAIRMAN CLARKE: We appreciate your concern, but we were 
a little concerned about the cost of the record -- to which, of course, 
your company is contributing. 

MR. SPEAR: Of course, the cost does not become material until 
such time as there is an appeal, and they do not necessary have to be 
copies -- they can be set up on their original form. 

CHAIRMAN CLARKE: I think they would be set up in, ‘this form. 

All right. 

MR, SPEAR: I would like to ask that PUC Order No. 2035, dated 
July 18th, 1945, be marked as DCT Exhibit No. 39. 

For ease of identification I am going to go down the list shown on 

1311 Exhibit 38-C. | 

Copies have been distributed chronologically, in order, and 
placed before each of the parties and the Commission, | 

CHAIRMAN CLARKE: You will go down the list set out in 
Exhibit 38-C? 

MR. SPEAR: Yes. 


* * 


1315 BY MR. SPEAR: 


Q. Now, Mr. Flanagan, would you please explain Exhibit 38-C? 
1316 A. This exhibit shows the rate of return allowed by the Public 
Utilities Commission on the system rate base of DC Transit System 


Inc. and its predecessor, Capital Transit Company, in all of the orders 
of the Public Utilities Commission going back as far as 1945. 

In addition, Exhibit No. DCT 38-C also shows the rate of return 
allowed by the Public Utilities Commission on gross operating revenues 
in the two most recent orders of the Public Utilities Commission, in 
which operating ratios were used by the Commission in deter mining 
the rate of return to be allowed to D.C. Transit System Inc. 

Q. Would you take Exhibits 38-C and 38-B and compare the rate 
of return earned in each year with the rate of return allowed by the 
Public Utilities Commission for that year? A. In 1945, the Commission 
adopted a new order, No. 2935, dated July 18, 1945, -- which is 
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Exhibit No. 39 -- in which it stated that a rate of return of 7.29 per 
cent would be fair. 

Notwithstanding the allowance of 7.29 per cent as a fair return, 
the company only earned 5.8 per cent in 1945. 


In 1946, with an allowance of 7.29 per cent as a fair return, the 


company earned only 4.5 per cent. 

In the following year, 1947, the Commission, in its new Order, 
No. 3199, dated May 8, 1947, which is Company Exhibit 40, stated 
that the rate of return of 7.5 per cent would be fair. 

1317 In spite of the allowance of 7.5 per cent rate of return, the 
company, in 1947, earned only 0.8 per cent. 

On October 1, 1948, the PUC adopted its new Order, No. 3422, 
dated October 1, 1948, which is company Exhibit No. 41, in which it 
found that a rate of return of 7.5 per cent would be fair. 

Notwithstanding this finding, in 1948 the company earned only 
2.3 per cent. 

In the following year, 1949, for which period it had been allowed 
a 7.5 per cent rate of return -- established by its prior order -- the 
company earned only 2.5 per cent. 

On June 28th, 1950, the Commission adopted a new Order, No. 
3688, dated June 28th, 1950 -- which is Company Exhibit No. 42 -- 
in which it found that a rate of return of 6.4 per cent would be fair. 

In 1950 the company earned only 4.6 per cent. 

The following year, 1951, notwithstanding the fact that the 
Commission had allowed a rate of return of 6.4 per cent in its prior 
order, the company earned only 5.7 per cent. 

On January 4, 1952, the Commission adopted a new order, No. 
3855, in which the Commission found that a rate of return of between 
6.5 per cent and 7 per cent would be fair. 

Later in that same year, on August 21, 1952, the Commission 
adopted another Order, No. 3913 -- Company Exhibit 44 -- in which it 

1318 found that a rate of return of between 6.5 per cent and 7 per 


cent would be fair. 
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In 1952, the company earned only 4.4 per cent. 

In the following year, 1953, the allowable rate of return of 6.5 
per cent to 7 per cent still standing, the company earned only 4.1 per 
cent, | 

On Jatuary 20, 1954, the Commission adopted its new order, 

No. 4052 -- Company Exhibit No, 19 -- in which it found that a rate of 
return of 6.32 per cent would be fair. : 

The company earned only 3.5 per cent in 1954. 

In the following year, 1955, instead of the allowance of 6.32 per 
cent by the Commission, as a fair rate of return, the company sustained 
a loss, as ic also did during the following year, 1956. 

On August 15, 1956, D.C. Transit System Inc. took over the opera- 
tions of aa 
Exhibit DCT 38-B contains two sets of ratios for the period 
commencing with 1956. 


tal Transit Company. 


This exhibit shows the rate of return earned by D.C. Transit 


on the average historical cost rate base, and also on the sci PUC 


compromise system rate base. 

In view of the fact that the rate orders of the Public Utilities 
Commission commencing in 1956 were predicated upon the so-called 
compromise system rate base, I shall, for the purposes of this analysis, 
relate the actual ratios to the rate of return on that so-called compromise 

1319 system rate base. 
For two years subsequent to the acquisition of the predecessor 
company by D.C. Transit System, the new company, D.C. Transit, 
continued i operate under the Public Utilities Commission Rate Order 
in effect at the time of the acquisition in August, 1956. 

Thus, although in PUC Order No, 4052 the Commission had found 
that 6.32 per cent would be a fair rate of return, D.C. Transit in 1956 
earned only a rate of return of 0.5 per cent on the rate base used by 
the Commission in its Order No. 4052, or 0.8 per cent on the so-called 
compromise rate base. 
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Similarly, in the following year, 1957, in spite of the fact that 
PUC Order No. 4052 had allowed a rate of return of 6.32 per cent, 


D.C. Transit earned only 5.3 per cent on the system rate base com- 


puted in Order No. 4052, or 7.4 per cent on the so-called compromise 


rate base. 

In the following year, on August 28, 1958, the Public Utilities 
Commission adopted its new order, No. 4480, which is Company 
Exhibit 45, in which it found that the rate of return of 6.17 per cent 
on the compromise system rate base would be fair. 

In that year; 1958, D.C. Transit earned 6.2 per cent. 

In the following year, 1959, although the Public Utilities Com- 

1320 mossion had said a rate of return of 6.17 per cent would be fair, 
D.C, Transit earned only 6.10 per cent. 

On March 2nd, 1960, the Public Utilities Commission adopted a 
new order, No. 4631, which is Company Exhibit No. 46, in which it 
found that the company was entitled to a rate of return of 4.10 per cent 
on gross operating revenues, which would amount to 7.14 per cent on 
the compromise system rate base. 

In spite of 7.14 per cent figure, D.C. Transit System's figure, 
in 1960, was only 6.8 per cent on the compromise system rate base. 

On January 18, 1961, the Public Utilities Commission adopted its 
new Order, No. 4735, which is Company Exhibit 47, in which it found 
that the company ‘should be allowed a rate of return of 4.92 per cent 
on gross operating revenues, which would correspond to 8.31 per cent 
on the compromise system rate base. 

In 1961, D.C. Transit System earned only 8.1 per cent on the 
compromise system rate base. 

Q, In the Washington Gaslight versus Baker Case, the Court 
indicated that there were two ways in which a company could be 
compensated for the risk of obsolescence on property that had to be 
abandoned prior to the expiration of the useful life, 

One of the ways was through the rate of return, about which you 

1321 have just been testifying, and the other way they indicated that 
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might be compensated would be through depreciation over * life of 
the property. | 

Would you review the results of your investigation into the prior 
rate orders that we have described today, and into any other background 
material you have, to indicate whether investors or predecessor 
company had ever been compensated for the risk of obsolescence through 
depreciation on those properties? A. Yes, sir. | 

As to depreciation, Order No, 2935, dated July 18, 1945, shows 
that the Commission witness testified, and the Commission found, that 
the reserve for depreciation was deficient. : 

The Commission, on page 12 of Order No. 2935, eated: 

"As the reserve per books was but 34 per cent of the cost 
of all depreciable property as of the same date, it is obvious that 
the balance remaining for track and other property whose age is 
not now determinable is not adequate." 

That was in 1945. 

In view of this finding, it is obvious at this point that no return 
on capital had been made through excessive depreciation provisions. 

A very definite certification by the Public Utilities Commission 

1322 to the effect that there was a deficiency in the depreciation 
reserve is available in the record before the United States District 
Court for the District of Columbia, in Civil Action No. 837- 4, filed 
February 27, 1954. 

In this action, the Honorable Robert E. McLaughlin, Chairman of 
the Public Utilities Commission, filed an affidavit which contains the 
following statement: | 

"An exhaustive depreciation study completed by the staff 
of this Commission in the early part of 1953, indicated a 


deficiency in the reserve for depreciation as recorded on the 


books as follows: 
Reserve requirement as of June 30, 1953 - $27,863,305 
Depreciation reserve per books at June 30, 1953 - $25,431,499 
Indicated deficiency in book reserve: $ 2,431,806" 
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Q. Is that recent extract from the affidavit -- is it all quoted 
from the affidavit? A, It is quoted verbatim from the affidavit. 


Q. Do I understand correctly that the Chairman of the PUC, in an 
affidavit dated February 27, 1954, stated that the indicated deficiency in 
the book reserve of Capital Transit Company, as of the date of his 
affidavit, was $2,431,806? A. That is right. 

Q. Would you describe what else you found in subsequent orders 


of the Public Utilities Commission about the studies of the reserve for 
depreciation of the company? A. Yes, the Commission found in its 

1323 order, No. 4735, dated January 18, 1961, that there was an excess 
accrual of depreciation on buses in the amount of $2,414,638. Please 
note that this finding applied only to the depreciation on buses. 

This order was followed, on May 18, 1961, by Commission Order 
No. 4754. 

Q. Does Commission Order No. 4754 cover not only depreciation 
on buses, but the over-all studies of the depreciation accounts of the 
company for all properties? A. Yes, sir, it does. 

MR. SPEAR: I would like to ask that there be identification at 
this time of Public Utilities Commission Order No. 4754, of May 24, 
1961, which has been referred to frequently during this proceeding. 

It relates to the so-called Ingoldsby study, and the studies of the 
depreciation accounts of the company as of that date. 

I would like to have it marked for identification, DCT Exhibit 48. 

* * cd * * 
1324 BY MR. SPEAR: 

Q. Will you describe what DCT Exhibit 48 shows, and what you 
conclude from it? A. Yes. 

Order No. 4754 was issued in the matter of a Study of Deprecia- 
tion Reserves, Rates and Practices of D.C. Transit System, Inc. 

It includes the following statements and findings, among other 


things, which are pertinent to the important question of obsolescence: 


On page 3: 

"The complete Ingoldsby study now at hand fully supports 
the tifaings of the Commission in Formal Case No. 474, In 
summary, the Ingoldsby study finds that the estimated deprecia- 
tion reserve requirement as of June 30, 1960, was $27, 287,231. 

In relation thereto, the actual depreciation reserve recorded on 
the books as of that date amounted to $26,747,790. | 
"The indicated deficiency is only $539, 441, which will be 
eliminated if the Commission is sustained in requiring that 
certain proceeds from the sale of the Fourth Street Shop and 
Southern Carhouse be credited to the reserve for depreciation, 
The amount in litigation is $613,661, and this amount will be added 
to the book depreciation reserve if the Commission is sustained." 
Q. Even if the amount in litigation were added to the amount of 
the book depreciation, where there had been previously an indicated 
deficiency of $539,000, would there have resulted any substantial excess 
depreciation in the reserve, even if had been added back? A. No, sir, 
the excess would have been less than $100,000. 

Q. Would you go on and evaluate what else you have found in 
Order No. 4754, relating to the matter of the depreciation reserve, 
as it relates to this proceeding? A. Yes. On page 8 of Order No. 4754, 
I quote as “follows: 

"Findings and Conclusions -- (4) That the special 
amortization of abandoned rail facilities in the amount of $24,625 
per month, established by Order No. 4631, Formal Case No. 471, 
being continued to its conclusion.” 

"9, That annual rates of depreciation applicable to items 
of plant other than buses, bus spare parts and accessories, and 
limousines, remain at their present level," 

"10, That the retention of the special amortization of 


abandoned rail facilities, together with the reduced annual rate 


of depreciation applicable to buses, bus spare parts and 
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accessories, and limousines, and with the continuance of the 
present rates of depreciation applicable to the balance of plant, 
will produce annually the amount of depreciation accrual estimated 
to be necessary.” 

"11, That the accumulated reserve for depreciation to 
date is adequate, and no adjustment thereof is indicated or 
necessary." 
It is noteworthy that this study, which was prepared as the basis 


for these findings and conclusions, took over one year to prepare, and 


the foregoing recital makes it crystal-clear that at no time have the 


investors been compensated for the risk of obsolescence through 
excessive accruals for depreciation. 


* * * * * 


Washington, D.C. 
Monday, March 11, 1963 


* * * * 
1347 JAMES H. FLANAGAN 
resumed the stand and testified further as follows: 
CROSS EXAMINATION 
BY MR. PIERCE: 
* * * * * 

Q. I would like to ask you, in connection with that: Did D.C. 
Transit System actually acquire, as you say, the predecessor company 
as such? A, Yes. Through the acquisition of the common stock or 
through the payment, rather, of $13,540,000 to the owners of Capital 
Transit Company, which was equivalent to $14 a share, plus $100,000, 
D.C. Transit acquired the properties of Capital Transit Company. 

Now, maybe this is what you have in mind: Capital Transit 
Company as a corporation did not go out of existence. It is now known 
as Universal Marion Corporation. 

Q. Is Capital Transit still in existence? A. As Universal Marion 
Car poration, through change of name. 

©, Now, in view of your close connection with the Public Utilities 
Commission and with the Capital Transit Company and, of course, your 
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present connection with D.C. Transit, about which you testified on 


Friday, does it lie within your knowledge whether the equity holders, 
that is, the investors, in, successively, Capital Traction, Capital 
Transit and D.C. Transit were or are the same? A. Oh, no. D.C. 
1349 Transit is a new corporation. It is not the same as Capital 
Transit Company. 
Q. It is an entirely new and different enterprise, is it not? 
A. Yes, sir. 

Q. Going back, how did Capital Transit become the successor 
to Capital Traction? A. Under a permissive law from the Congress 
of the United States in 1933 the properties of Washington Railway and 
Electric Company and Capital Traction Company were merged and 
became known as Capital Transit Company. 

Q. ‘That was a merger which was subject to the approval of 
the Public Utilities Commission, I take it? A. These properties were 
merged pursuant to an enabling act of Congress, 

Q. In effect, did Capital Transit take up the existing franchise 
of Capital Traction? A. All of the legal details as to what transpired 
I don't knuw. All I do know is that Capital Transit Company emerged 
as the successor to Capital Traction Company and Washington Railway 
and Electric Company. 

@. Now, when we come to 1956 -- this may be repetitious, but 
how did D.C. Transit enter the picture as the operator of the public 
semegee system in the District of Columbia? A. Through the 

1350 pu : 
©, ‘of the assets and liabilities of -- A. Capital Transit Company. 


‘hase of the assets of Capital Transit Company. 


Q. -- Capital Transit? A. Yes, under an agreement dated July 7, 
I believe, 1956, | 

Q. From the standpoint of investors and investors' equity, the 
1956 trarsaction, let's call it, did introduce an entirely new set of 
investors, did it not? A. The ownership and the operation of the 


transportation system in Washington and its environs fell under the 
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direction and ownership of a completely new -- I can't say "a completely 
new set of investors" because I’m sure some of those who owned stock 
of Capital Transit Company later acquired stock of D.C. Transit 
System of Delaware, but at the outset the answer to your question is: 
Yes; a new set of investors became the owners of the mass transporta- 
tion properties in the District of Columbia. 
* * * * * 
1368 ©. [By Mr. Bebchick:] When was it first known that there would 
be a requirement to convert from a rail to an all-bus program? 
A. The first inclination I had -- and I believe this is in answer to your 
question -- was the period between the date Congress notified Capital 
1369 Transit Company that its franchise would be revoked and the date 
on which the franchise was issued to D.C. Transit System, Inc. 

Q. The first time was some time, I believe, wasn't it, around 
July of '55? A. Between July, '55 and July, "56. 

Q. That was the first time, you say, it was definitely known that 
conversion would be required that resulted -- A, That is the first 
time it was talked about; yes. 

The requirement itself, did not become definite until the franchise 
was issued. 

* * * * 
1374 @. Now, I would like you to turn to the DCT 7 again. 

I call your attention, first, to Page 2, -- A. Yes. 

Q, -- where the Commission enumerates -- 

This is the first determination made by the Public Utilities 
Commission regarding D.C. Transit, isn't it? A. That's right. 

Q, It's the motor-vehicle-fuel-tax determination? A. Yes. 

Q, But, in making this computation, the Commission made 


certain determinations that are normally made in rate-making pro- 


ceedings, did they not, such as they determined a rate base; they 


determined what are proper methods of accounting? A. That is 


right; yes. 
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Q. And, in fact, in future rate cases many times the Commission 
relied on its determination here, for instance, on the computation of 
rate base, and used the methods here initially adopted in future pro- 


ceedings? A. I'm sorry. I was reading this -- 
Q. Well, let me -- 


It is true in future rate-making proceedings, the Commission 


1375 used and utilized many of the methods here involved for the first 
time -- and I gave you an example of the use of the rate base -- A, The 
principle innovation, we might say, was the use of a so- called compro- 
mise rate base; yes, Sir. : 

Q. Now, I ask you to just look over the six factors the Commiss- 
ion weighed. That is Page 2 of DCT 7. A. Yes. | 

Q. "We have given consideration to a number of factors: 

"Unusual circumstances associated with the company’ s franchise; 

"The acquisition of the franchise; 

"The need for new bus equipment to replace the equipment 
presently in use; 

"The mandatory requirement for initiating carrying out a gradual 
program of conversion from street railway to bus operations; 

"The requirement of cash to replace street cars with buses." 

So, the Commission had well in mind the requirements that con- 
fronted D.C. Transit to convert from a rail to an all-bus operation? 

That's pretty clear, isn't it? A. That's what they state; yes. 

1376 ©. All right. A. It is. 

©, Then on Page 6 and 7 -- the areas that were discussed 
recently -- at the bottom of Page 6 the Commission discusses the 
various fate bases, the one proposed by the company which would give 
a return of some $755,000 and the one proposed by the staff which would 
give a regurn of $528,000, and then the Commission concludes at the 
top of Page 7 that, under the staff rate base, after the payment of interest, 
the company would have available for return on the equity capital 
some $149,000 or 23.92 percent return on the equity. 

Do you see that, Mr. Flanagan? A. Yes; I do. 
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Q. Then, the first full sentence, -- the first sentence of the first 
full paragraph on Page 7: 

"By normal standards, the return on equity capital even at the 
lower level of 23.92 percent would appear more than sufficient to 
compensate the investors for the use of their funds." 

And then I ask you to drop down, to skip the next two sentences, 

and right in the middle: 

"However, the Commission believes it is incumbent upon it to 
give due regard, as we believe was the intent of the Congress, to the 
interests of the people of the District of Columbia and the transit riders 

1377 in particular, and to endeavor to place the company in a position 
of being able to raise the necessary amounts of new capital required for 
new equipment if the service is to be maintained at a satisfactory level." 

Then on the next page you will see, Mr. Flanagan, the first full 
paragraph on Page 8, right at the end, the Commission then adopts a 
compromise rate base, and a return of 6-1/2 percent is $846,000, and 
if you accept my arithmetic, when you subtract the interest payments 
off of that amount, you come up with a return on equity not of the 23.92 
percent, which the Commission felt, by normal standards, would be 
adequate, but a much higher return of -- here's my arithmetic -- of 
some 87 percent. 

Now, in view of that, would that not indicate that the Public 
Utilities Commission of the District of Columbia, with regard to D.C. 
Transit System, Inc., and the investors in D.C. Transit System, Inc., 


was fully aware of the needs confronting the company to convert and 


thereby to replace street railway properties before they were fully 


depreciated and, in view of that, came up with a rate-base computation 
and a motor-vehicle-fuel-tax determination and considered, in these 
determinations, the fact that a 23.92 return of equity, which was con- 
sidered more -- 
CHAIRMAN CLARKE: Mr. Bebchick, I hate to interrupt you, but 
1378 I'm getting lost as we trace through this thing and I'm not sure 
I'll understand his answer. Could you make it a little more simple? 


I know you built a background in your question. 
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MR. BEBCHICK: I built a background, because I want " ask 


him to -- 


CHAIRMAN CLARKE: It's a most complex one to follow. I'm 
sorry that I don't have the same grasp of the problem that you appear 


to have. 

Could you make it a little simpler -- 

MR. BEBCHICE: Yes. 

CHAIRMAN CLARKE: -- for me, please? 

MR, BEBCHICK: I would be happy to. 

BY MR. BEBCHICK: ; 

Q. :The Commission found initially that on the staff rate base 
there would be a 23 percent on equity. It felt, by normal standards, 
this would be more than adequate. It went on, however, to arrive ata 
higher rate base, a so-called average rate base, which yielded a return 
on equity almost four times greater than the return on equity yielded 
by the staff rate base, so that the return on equity the Commission, in 
effect, sanctioned by its rate-base computation went from the 23 per- 
cent to over 80 percent, 

Now, I'm trying to probe or trying to determine why the Com- 
mission allowed a return four times greater than what it said was 

1379 already adequate under normal standards. 

We; have looked to the opinion of the Commission and we see an 
enumeration of the many factors it considered on Page 2, including 
specifically the conversion program, the need to finance new buses, 
which means that rail properties would have to be put out of service 
before they were fully depreciated. 

We see that on Page 2 in the enumeration. 

We see it on Page 7 in the very discussion as to why they went 
from a 20 percent return to over an 80 percent return. 

CHAIRMAN CLARKE: This I understand. 

MR. BEBCHICK: All right. 

Now, my question to Mr. Flanagan is this -- 
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BY MR. BEBCHICK: 
©. Does this indicate, Mr. Flanagan, that the Commission, in 


determining what is to be a reasonable return to be allowed to the D.C. 


Transit investors, that is, the return on their equity investment, did 

consider the impact and the requirements of the conversion program 

and made an allowance for it by increasing the rate of return? 

A, I think, Mr. Bebchick, we must rely, as I tried to do, on what 

actually happened and transpired, not what the Commission figured 

might transpire under certain conditions, because I have testified, 

I think, very clearly that what the Commission said with respect to the 
1380 fair rates of return, for example, to which this company would be 

entitled and what the actual rates of return were are vastly different. 

Q. All right. Accepting that they are vastly different and 
accepting that this is just a theoretical exercise as to the future, -- the 
Commission is just speculating -- accepting it only as to their speculation 
as to what is fair and reasonable, then I ask you: Is it not true that the 
Commission, in its speculation as to what may be fair and reasonable 
andits determination in this particular case, the determination that is 
made -- did it not increase, by a great amount, the return to capital, 
to D.C. Transit's equity investors, to compensate them for the require- 
ments and the burdens that they were undertaking because of the con- 
version program from street rail to buses? A. I don't think so. 

The Commission did nothing unless the company had been able to 
accomplish what the Commission said might be accomplished. 

The recital of the considerations is a very realistic one, and all 
those factors were taken into consideration. However, I don't have the 
calculation before me as to what the true return was as applied to 
equity during any subsequent period to the issuance of this order. 

1381 I don't agree with the assumptions that you want me to make. 

Q, I think I'll leave the remainder of the discussion of the '57 

decision to argument, Mr. Flanagan. 


* * * 
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1397 Q. I show you an exhibit which has been, or may be, marked as 
P-10, which is a memorandum by Bernard H. DeVos, of Price Waterhouse 
on behalf of D.C. Transit System, Inc., during negotiations of the 
company with the Public Utilities Commission, and it was sent to the 

1398 Utilities Commission to Mr, Hayes under letter dated November 
18, which also appears as part of the exhibit, and I ask you to: read this 
excerpt which I have marked, which appears on page four of Exhibit Pp-10. 

Would you just read that one? A. "It was my view, and still is, 
that this amount of $10,339,041 should be regarded as a fair measure 
of the allowance that was made in the negotiations for the properties to 
cover costs that would be insured by the new owners in removing the 
tracks from the public highways or for repaving. It remains for the 
company to have a detailed study made to ascertain how close this 
figure would be to engineering estimates." 

Q. Do you disagree with this statement by Mr. DeVos of the 
$10,000,000, that it should be regarded as a fair measure of the 
allowance made in the negotiations for the properties to cover the cost 
that would be incurred by the new owners in conversion? A. No. 

I joined with Mr. DeVos in pleading with the Public Utilities 
Commission to treat it in a very simple accounting manner by per- 
mitting the difference of the acquisition adjustment as 4 reserve liability 
against which the costs of track removal and repaving wees be charged 
as they were incurred. 


* * * * *' 


REDIRECT EXAMINATION 


BY MR. SPEAR: 
* * * * * 

Q. And now, I would like to ask you, sir, to direct your attention 
to these intervenors' exhibits that he just asked you about a few minutes 
ago: Exhibits 8 and 10, the accounting treatment proposed for the so- 
called excess of the original cost of property recorded by the protes- 
tants as this so-called ten million three. 
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At the time of the DeVos proposal to the Commission in 1957, 
just prior to the November 1957 certification, what, in fact, was the 
proposal of the company accounting-wise that DeVos' treatment was 
in support of? A. The company's proposal was that the amount of ten 
million dollars-plus which was entered on the books as the excess of 
cost to the predecessor owner over cost to the new owner, should be 
maintained as a reserve account on the liability side of the balance 
sheet, and that as cost of track removal and repaving were incurred, 
they would be charged against this reserve of liability account. 

Q. And was it intended in that proposal -- in Intervenor's 
Exhibit 10 and also in your testimony in Exhibit 8 you just referred to 
that so-called excess ten million three would ever be amortized, or 
reduced annually by charges against depreciation? A, That was not 
included in the company proposal. 

Q, In other words, it was intended, was it not, that the ten 
million three would be maintained on the books of the company and 
never be reduced annually by the million dollars a year that it has, 


in fact, been reduced by each year since 1956? A, That is exactly 
1403 correct, 


* * * * * 


1405 Q. Mr. Flanagan, on your direct testimony early in the proceeding, 
I believe in the opening of the proceeding, you testified as to why you 
felt that the reserve for track removal and accumulation of $10,441,000 

1406 over ten years was interrelated with the problem of how to 
amortize the $10,339,000 excess; is that correct? A. Yes. 

Q, Now, did that explanation that you gave earlier in the record 
pertain to and relate directly to the questions you were asked about on 
Exhibit 10 of the Intervenors’, just a few minutes ago? A. Yes; I 
believe so. 

As I testified a moment ago, Mr. DeVos' memorandum clearly 
indicates the approach of the company, supported by the opinion of our 


public accountants, as to the proper and fair way to account for this 
acquisition adjustment account. 
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It very simply provided that the charges, as I said, when incurred, 
would go against the reserve account, That was the basis of my dis- 
cussion with the Chief Accountant of the Commission. 

As a matter of fact, after it had been argued back and forth, I 
was informed that the Chief Accountant, for whom I have a great deal 
of respect, was going to propose to the Commission that we be obliged 
to amortize thé acquisition adjustment. 2 

My argument against this did not prevail. 

So, my comment, as I recall, was that under those conditions you 
must also allow us the cost of track removal, otherwise you | will com- 

1407 pletely throw out of balance our cash position and our ability to go 
forward. | 

The Chief Accountant, again as I remember it, willingly agreed to 
that treatment. 

It has been my approach ever since that first determination was 
made that if one of these accounts was thrown out of balance, the 
company could be seriously hurt. 

The proposals made in this proceeding completely disregard the 
harm that might be done to the company by proposing that we be obliged 
to amortize that acquisition adjustment at the same level while we are 
not allowed anything to fulfill our obligations now or at a later date to 
remove the track. | 


That would be a very dangerous step for this Commission to take. 


I say they are both interrelated; they have been from the beginning, 
and they must continue to be. | 

Q. Mr, Flanagan, just to complete the explanation of this, the 
proposal by Mr. DeVos and by yourself to the accounting treatment to 
be accorded this ten million three, that is not be amortized, and it not 
be used to ’ reduce depreciation, was not adopted by the Public Utilities 
Commission and has not been followed by the company? A. That is 
right. | 
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1471 HAWLEY S. SIMPSON 
was recalled as a witness by and on behalf of the applicant, and, having 


been previously duly sworn, was examined and tesitifed further as 


follows: 
* * * 

1490 DIRECT EXAMINATION 

BY MR. SPEAR: 

Q. Will you tell us briefly your understanding of the basic 
requirements for operating ratio, for companies in the transit business 
such as D.C. Transit? A. First, I would like to explain why operating 
ratio has become important in motor carrier cases, and let that lead 
into the more direct answer to Mr. Spear's question. 

Operating ratio has been used for about twenty years by 
regulatory commissions in motor carrier cases as a measure of the 
amount of money that is required to maintain a healthy operating 
company. 

The reason that operating ratio is used in motor carrier cases, 
as against the rate base method, is because the plant and equipment 
required by a motor carrier such as this company is generally less in 
dollars than its annual revenue. 

1491 In other words, the risk that is incurred by the investor ina 
transit company is a risk that he may not be able to meet his operating 
expenses, which are the more important part of his business. 

In the case of the stable utility, as I referred to them before, the 
rate base may be’ four or five times the annual revenue, and relating 
the return to the rate base leaves a very substantial cushion in dollars 
to protect against contingencies and to insure the solvency of the com- 
pany; whereas, if, in the case of a motor carrier with a low rate base 
in proportion to revenue, a return is allowed only on the rate base, 
there is a very substantial hazard that the company may not have 


enough money to meet its operating expense. 
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So that, in the last analysis, what is required, and what operating 
ratio does, is to assure enough money to attract capital, and to provide 
sufficient income over and above operating expenses to insure the 
financial soundness of the company, giving due consideration, to the fact 
that there are many elements inherent in the transit industry that differ 
from those of the other utilities. 

Q. Now, would you enumerate these economic factors which 
distinguish tne transit industry from other utilities, and from unregulated 
industry, in so far as the attractiveness to investors is concerned here? 

1492 A. So far as the investor is concerned -- so far as the financial 
requirements of the company are concerned -- there are five important 
facts that have been held to be of significance in connection with deter- 
mining what is a proper operating ratio. 

Oe is the fact that the transit industry is in a highly competitive 


business, as distinguished from the electric industry and the gas and 


telephone industries, 

Although the transit industry is still subjected to regulation as if 
it were a monopoly, it is, in fact, not a monopoly. 

Almost every family in the District of Columbia has an & eee 
and some have two or three automobiles. 

Almdst every person in this area has the ability to travel in an 
automobile to and from work, or any other place that he wishes to visit, 
without r2course to public transit, : 

Therefore, the transit industry -- the motor bus industry -- does 
not enjoy the same mantle of protection from competition that is enjoyed 
by the telephone company, for example. | 

Second, is the matter of labor costs, and here I want to emphasize 
very, very strongly what is one of the gravest dangers inherent in 
establishing a rate structure for a transit company. | 

Labor costs in the transit industry, as in other industry, have 

1493 been extremely volatile, as everyone knows, since the war, and it 
has generally been recognized that an industry with a high ratio of labor 


A 
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costs to revenues is in 2 more precarious position in so far as its 
solvency than a company which has a low ratio of labor costs to 
revenues, 

For example, in the transit industry, the effect of a wage increase 
on operating costs is vastly greater than in an electric utility. 

About 65 per cent, at least, of every dollar taken in by a transit 
company is paid out in wages. 

That is about three times the proportion of wages to revenues 
that is found in an electric utility where wages run about 20 per cent 
of revenues. 

Thus, a 5 per cent increase in wages -- which is not an unusual 
increase to have to grant in wages to a transit company -- measured 
against 2 65 per cent wage bill, means that you are adding over 3 per cent 


to your operating costs -- with a 5 per cent increase in wages, whereas 


in an electric utility, where the wage component is 20 per cent of 


revenues, a5 per cent increase in wages only takes 1 per cent of your 
sales dollar. 

Therefore, the transit company is particularly vulnerable to the 
effect of an increase in labor costs. 

It is a fact well known that almost every wage increase in the 
transit industry has to be matched with an increase in fares because a 

1494 wage increase takes all the net. 

You do not find that in the electric utilities. Electric utilities 
can run along -- and have run along -- at a relatively stable level of 
rates, despite increases in wages, and the reasons for that I will point 
out in 2 moment. 

In fact, there are two reasons for it. 

First, in the case of the transit industry, there is almost a 
complete absence of natural growth. 

The area is growing and, unfortunately, in so far as we are 
concerned, the growth is taking place in the places that become most 


extensive and most difficult to serve. 
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¢ { 
Most of the increase in Washington and in other cities of like 


size takes place in the fringes of the Metropolitan Area, and that is 
where the automobile is most useful. That is where transit finds it 
most difficult to reach out and bring in its customers. 

In the old days, when Washington was a compact central city, 
with high density population downtown, transit could effectively serve a 
density of populated areas. ! 

Today the population is dispersing into the outlying areas. The 
density has decreased in the downtown area because of commercial 
activities, and the density that is being constructed is very low; in fact, 
so low tha, it is almost impossible to serve on an economic basis. 

On the other hand, an electric utility in this area is in a very 

1495 favorable situation. 

When a family moves out into the suburbs, it is general for it to 
use more electricity. They put in more labor-saving appliances, more 
electrically-operating appliances in these new homes, so that the 
electrical ‘business is expanding greatly over a period and experiencing 
this growth factor, which we do not, have not and cannot experience 
because of the change in our way of living. | 

The fourth factor that I want to point out is the inelasticity of 
our costsé 

Very briefly, nobody has been able to discover or invent a device 
for operating a bus with less than one man. 

* * * * * 

@. From these four factors which you mentioned, and the 
difficulty of labor-saving opportunities in this particular industry, what 
conclusiogs do you reach in comparing the transit industry with other 
utilities? A. Simply that the risk factors inherent in the operation of a 

1496 transit system are so much greater than the risk factors involved 


in the operation of another utility that the dollars that are left over 


after meeting operating expenses should be higher in proportion to the 


total than in a stable utility. 
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MR. SPEAR: I hand you an exhibit entitled, "Operating Ratios -- 
Public Utilities Serving the Washington Area and Class 1 Railroads in 
the United States,'1956-1961", showing the years 1956 through 1961 down 
on the left-hand side, and ask you if this exhibit has been prepared under 
your supervision? 

THE WITNESS: It has been, yes, sir. 

MR. SPEAR: May this be marked for identification as DCT 
Exhibit No, 51? 

CHAIRMAN CLARKE: It may be so marked. 

* * * * 
BY MR. SPEAR: 

Q., Would you describe this exhibit briefly, Mr. Simpson? 

A. This exhibit shows, for the years 1956 to 1961, the operating revenues 
and operating expenses of three of the principal utilities in the Washing- 

1497 ton Area, and the Class 1 steam railroads of the United States, 
taken from the sources which I have already indicated, and which are 
shown at the bottom of the page. 

Q. May Lask you, in looking at DCT Exhibit 51, Footnote (a), 
whether that is a correct statement -- "Moody's Transportation 
Manual", or would that be "Moody's Public Utility Manual’? A. It is 
"Moody's Public Utility Manual". It used to be -- 

Q. It used ‘to be that they were combined at one time? A. That 
is correct; they used to be utilities, and transpor tation. 

Now they are separate. 

Q. Would you comment on the problems and respective relation- 
ships of operating ratios as between other utilities in the District and 
D.C. Transit, as shown by Exhibit 51? A. The operating ratio of the 
other utilities in the District is shown both before and after income 
taxes, 


In the case of Potomac Electric Power Company, the operating 


ratio is dropping from about 79 to 73. 
The Washington Gaslight Company has an operating ratio of 87 
to 90. 
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The Chesapeake and Potomac Telephone Company has a little 
lower operating ratio than the Washington Gaslight Company, and, 
finally, at the bottom of the page, the railroads are experiencing a 
rising operating ratio, largely as a result of the very different position 

1498 which they have been put in as a result of their wage situation 
and featherbedding. 

©. What does a comparison of total revenues for each of these 
companies indicate as a trend for PEPCO, Washington Gaslight and 
C&P? | 

CHAIRMAN CLARKE: Is this line of questioning really going to 
help the Commission? | 

MR. SPEAR: I think it will lead into the next question that is all. 

CHAIRMAN CLARKE: Go ahead. 

THE WITNESS: Briefly, it emphasizes the point I made earlier: 
that there has been a very substantial growth in the other utilities in 
the area, | 

The power company, the gaslight company, and Chesapeake & 
Potomac have all grown very rapidly during this period, whereas the 
transit industry, on the other hand, has not grown in any appreciable 
fashion. | 

BY MR, SPEAR: 

Q. I show you an exhibit entitled, "Operating Ratio -- 'D.C. 
Transit System Inc. -- 1956-1961", and ask you if this cau has been 
prepared under your supervision? A, It has. : 

MR. SPEAR: May this be marked for identification as DCT 
Exhibit 52? 

CHAIRMAN CLARKE: It may be so marked. 

* * * * 
1499 BY MR, SPEAR: ; 

Q. Would you make a very brief observation as to the significance 
of DCT Exhibit 52? A. DCT 52 has been prepared from the books of 
the D.C. Transit System, Inc., and the end result, of course, is shown 


in the net column at the right-hand side of the page -- that the 
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operating ratio, after taxes, has been exceeding that for the year 1956 
and is 95 or 96 per cent. 
Q. Have you prepared an exhibit entitled, "Reduction in Income 


Resulting From a 5 Per Cent Increase in Operating Expenses at Various 


Operating Ratios", for 1961? A. T have. 

MR. SPEAR: May this be marked for identification as DCT 
Exhibit 53? 

CHAIRMAN CLARKE: It may be so marked. 

* * * * 
BY MR, SPEAR: 

Q. Would you spell out very briefly, in just summary fashion, in 
view of the feeling of the Commission that they are adequately exper- 
ienced in the theory of operating ratio, just what impact -- 

CHAIRMAN CLARKE: That is not quite what I said, Mr. Spear. 

MR. SPEAR: I did not mean to -- 

CHAIRMAN CLARKE: Go ahead. 

BY MR. SPEAR: 

Q. Would you explain what DCT 53 indicates, bearing in mind 
the Commission's familiarity with the theory of operating ratio? 

A. Yes. We show a table of operating ratios at the left, ranging from 
50 up to 93.2, and then we list each of the utilities, the railroads and 
D.C. Transit by their appropriate operating ratio. 

This operating ratio is before income taxes for simplicity. 

Then we show, at the right, the reduction in income before taxes 
that would result from a 5 per cent increase in operating expenses. 

COMMISSIONER SKLAR: This is, before taxes? 

THE WITNESS: Yes. 

Take for example the Potomac Electric Power Company, with an 

1501 operating ratio, before taxes, of 62.7, I believe. 

Assuming that those costs would go up 5 per cent, the net income 
remaining before taxes would only be reduced 8.24 per cent. 

Skipping the other three, which merely build up to the final line -- 
assuming that D/C. Transit System Inc., would experience a 5 per cent 
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increase in its expenses before taxes, it would lose 68.3 per cent of 
its net income before taxes. ! 

It is simply another way of saying that the cushion that must be 
provided for a transit system to meet operating expenses and contin- 
gencies ought to be more liberal than with respect to other utilities. 

BY MR. SPEAR: : 

Q. Do you have any further comments on DCT 53? A. No, sir. 

Q. Have you prepared an exhibit entitled, "Transit Rate Cases 
Involving Companies in Large Cities in Which Operating Ratio Has 
Been Used As a Test of Reasonableness of a Rate Schedule"? A. Yes, sir. 

MR. SPEAR: May this be marked for identification as DCT 
Exhibit 54? | 

CHAIRMAN CLARKE: It may be so marked. 

1502 BY MR. SPEAR: 

Q. Would you describe briefly what DCT-54 indicates? 

A. DCT-54 is a tabulation of cases involving large transit companies 
in which a determination of a rate increase has hinged upon a deter- 
mination of a proper operating ratio. | 

The cases go back to the earliest recorded case, Salt Lake City 
Lines, in 1949, where an operating ratio after tax was allowed of 93.3 
per cent. 

The other cases are listed in date order, and you will observe 
that they range within the limits of a minimum of 92 per cent for 
Louisville Transit to a maximum of about 95.6 per cent in the case 


of the Connecticut Company. 


The general range of determinations in this category is of the 


order of those that are indicated here. 
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Q. Based on your experience and background, on the exhibit that 


you have prepared, and your knowledge of operations of D.C. Transit, 


would you state what your view would be as to the proper range, the 
reasonable range, of operating ratios for a company like D.C. Transit, 
1503 operating in a city the size of Washington, under the circum- 

stances which you know to exist in this city? A, Taking into account 
the risks which are inherent in this business, and which I have briefly 
mentioned, taking into account the practice of leading commissions in 
establishing rates using operating ratio as a criterion -- I would say 
definitely that this exhibit indicates the reasonable range within which 
operating ratios should fall, 

It might be a minimum of 93, say, which is not as low as 92 per 
cent, or as high as 95, which is not the highest on the exhibit, 

©, Would the guide lines for the proper operating ratio for a 
transit company have to include such items as the need to finance 
additional equipment, the need to attract capital -- make it a 
sufficiently attractive investment for private capital, and cover the 
cost of operation? A. Those are the principal factors for which the 


operating ratio was designed to provide funds. 


* * * 


1506 Tuesday, March 12, 1963. 
* * : 
1509 HAWLEY S. SIMPSON 
resumed the stand and testified further as follows: 
CROSS EXAMINATION 
* * * * 
BY MR. BEBCHICK: 
Q. Mr. Simpson, there is a wiue variation, isn ‘t there, among 
various industries, categories of industries, between percentage of 
return as expressed as operating rate base and percentage of return 


as expressed as percentage of net assets? A. As between various in- 


_dustries, did you say? 

Q. Yes. A. Yes. 

Q. For instance, in the food chain industry, we have a very small 
operating ratio, 99 per cent, anda substantial rate of return on net 
assets? A. That is correct; because they have a very high turnover. 

1510 Q. And other industries: characteristically you have a much 
lower operating ratio, say down in the 80 per cent, and yet you might 
have a percentage of return on net assets which would be less than 
the chain food industry? A. That is quite possible. 

Q. So that the key in relating -- in determining what particular 
operating ratio will produce in terms -- in cases of percentage of 
net assets, one factor could be considered as capital turnover, or the 
efficiency capital is employed by the particular industry or particular 
company within the industry group? A. That is correct. 

* * * * * 

1548 Q. Now, there is no necessary correspondence, is there, between 
Transit companies, between an operating ratio and the rate of return 
on system rate base? 

Let me give you some illustrations: 

Some company, or one company could have a 93 per cent operating 
ratio and 8 per cent return on rate of return system rate base and 
another company could have 93 per cent on operating ratio and 5 per 
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cent on rate base; similarly, as you increase the operating ratio, that 
is, decrease the profit margin, rather than having the return on op- 
erating rate base decrease, and in some cases certain companies 

it may increase, that is, one company may be returning 8 per cent on 
93 per cent operating ratio and another company on a 95 per cent op- 


erating ratio might have a 15 per cent return on rate base? A. Well, 


it depends on the relationship between the rate base and the annual 


revenues. That is fundamental. 

1549 It also depends upon what the Commission holds to be the rate 
base. 

For example, there is one case here in your exhibit which the 
Commission holds to strictly an historical rate base, that happens to 
be Honolulu, where the land is owned and used by the transit company 
and was bought for a few thousand dollars and is now worth millions. 

Q. Even so, assuming the Commission utilizes the same approach 
to rate base, you might have different rates, would you not? A. Oh, 
yes; because the different relationship between a system rate base 
and gross revenue. 

Q. That's right. 

And, also, the operating ratio does not reflect at all, does it, the 
difference in capitalization between transit companies? A. No; it 
doesn't. 

Q. Equity rate? A. Solely related to revenue. 

Q. Let's look a little closer at the exhibit marked as P-15. 

A. Right. 

1550 Q. The point I want to make with that, and take four or five illus- 
trations, that is, your operating ratio arises as your profit margin 
narrows. 

For example, we see Milwaukee which has an operating ratio of 
93.3 and a 7.3 per cent on rate base, but Rochester has 97.3 operating 
ratio and 8.0 rate base. A. Well, that is just exactly what I said. 

It depends upon the relation between the system rate base for the 
particular property and its revenues. 
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Q. But you have made a recommendation that an operating ratio 
between 93 and 95 would be reasonable for a transit company:in a 
large city? A. Yes, sir. 

Q. An operating rate between 93 and 95 might produce four dif- 


ferent transit companies in large cities, all sorts of different returns 


on system rate base. A. That is correct. 
Q. And it might produce also a difference on the investor's equity ? 
A. That is correct. 
* * * * * 
1551 Q. You testified earlier in this case, you made no study as to 
capital requirements of D. C. Transit System Inc., as to its -- 
A. Will you explain what you mean by "capital requirements"? 

Q. Let me get your prior testimony. 

What I mean is the amount of the dollars that D. C. Transit is 
required to earn to cover its cost of capital to make it an attractive 
investment to investors, to give ita fair return? A. No; I did not. 

* * * * * 

Q. * KK 

And were you making a recommendation of the operating ratio 
between 93 and 95 for D. C. Transit specifically, or any company like 
D.C. Trarsit? A. For any company like D. C. Transit, on the theory, 
as I expressed -- and I thought I had said clearly -- there must be a 

1552 margin of dollars over and above operating expenses and a suffi- 
cient volume to assure the soundness of the company, and that, as you 
trim those dollars down, the ability of the company to serve the area 
is less. 

* * 

1586 [BY MR. CUNNINGHAM] 

Q. So, the end result, as far as this company is concerned, is 
that it does not have this degree of not being able to obtain at least 
a portion of the income that a regulatory body feels that it is entitled 
to receive? A. Because of the subsidies that are provided, itis ina 


more advantageous position than other companies. 
* * * * 
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1588 JAMES H. FLANAGAN 
was recalled as a witness by and on behalf of the applicant and, having 


been previously duly sworn, was examined and testified further as 


follows: 
DIRECT EXAMINATION 
BY MR, SPEAR: 
* * * * * 
1589 Q. Now, Mr. Flanagan, I would like to direct your attention to the 
track-removal-and-repaving testimony in the record. 

In furtherance of the track removal and repaving program outlined 
by Mr. Aitken in his Staff Exhibit 1-A, has D.C. Transit recently re- 
ceived from the Board of Commissioners of the District of Columbia 
formal notification to remove certain track and to repave the track 
area within the District pursuant to its franchise? A. Yes. 

During February, 1963, D. C. Transit received formal notification 
from the Board of Commissioners directing it to remove certain track 
and to bear one-half the cost of repaving the track area in conjunction 
with street improvement programs. 

Q. What action, if any, did D. C. Transit take to comply with the 
requirements of the Board of Commissioners? A. On February 4, 
1963, the company's Purchasing Department advertised for bids from 
local contractors for performance of the work required by the Board 
of Commissioners. 

Q. Mr. Flanagan, I hand you a two-page letter dated February 4, 
1963, on the letterhead of D. C. Transit System, Inc., and ask you if 

1590 this is the advertisement for bids which D. C. Transit sent out 
in response to the request of the Board of Commissioners? A. Yes, 
sir, itis. 

MR, SPEAR: | Mr, Chairman, may this be marked for identification 
as DCT Exhibit No. 56? 

CHARIMAN CLARKE: Wait a minute. We had 54, which was re- 
jected. 


367 


MR, SPEAR: I had asked that the next document be marked for 
identification as 55, and we are holding that number. 

CHAIRMAN CLARKE: All right. This will be marked 56. 

* * * * * 
BY, MR. SPEAR: 

Q. Mr. Flanagan, will you describe Exhibit 56? A. Exhibit 56 
is a copy of a request sent to four local contractors by the company’ Ss 
Purchasing Department inviting these contractors to submit bids to us 


for work which is set forth in greater detail in this exhibit. 
Q. Now, in response to this invitation, did D.C. Transit receive 


1591 any bids? A. Yes. 

D. C. Transit received a bid from Corson and Gruman Company and 
a bid from Curtin and Johnson, Inc. 

It did not, however, receive a bid from Princemont Construction 
Corporation, which, incidentally, I understand is now out of business, 
nor did it receive a bid from Myers and Quigg, Incorporated. 

Q. Mr. Flanagan, I hand you a copy of a four-page letter from 
Corson and Gruman Company dated February 20, 1963, which includes 
as the fourth page a letter dated February 21, 1963, and ask you 
whether this is one of the bids received in response to that advertise- 
ment ? | 

* * « 
THE WITNESS: Yes, sir, it is. 
1592 MR. SPEAR: Mr. Chairman, may this be marked for identification 
as DCT Exhibit No. 57? 
CHAIRMAN CLARKE: It may be so marked. 
* * * * 
BY MR. SPEAR: 

Q. Mr. Flanagan, I hand you a copy of a document consisting of 
six pages, which consists of several letters -- four letters, to be 
exact -- from Curtin and Johnson, the cover letter being dated February 
18, 1963, and ask you whether this is a reply in response to the invitation 
for bids which you received from Curtin and Johnson, tnconporsted? 


A. Yes, sir, it is. 
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MR, SPEAR: |Mr. Chairman, may this be marked for identification 
as DCT Exhibit 58? 

CHAIRMAN CLARKE: It may be so marked. 

1593 * * * * 
BY MR. SPEAR: 

Q. Now, Mr. Flanagan, would you describe briefly and tell the 
Commission what these documents represent? A. These documents, 
which have been identified as Exhibit No. DCT 57 and DCT 58, are 
the bids which D. C. Transit received from the contracting firms of 
Corson and Gruman and Curtin and Johnson, Inc., in response to the 
invitation, which is Exhibit No. DCT 56 for identification. 

Q. Mr. Flanagan, after receiving these bids, have you prepared 
any exhibits which analyze and summarize these bids? A. Yes. 

Q. I hand you a one-page document entitled "Computation of 
Average of Contractors’ Bids -- Source of Basic Figures: Contractors’ 
Bid Letters" and ask you whether this is an exhibit which you prepared 
fromthe prior exhibits? A. Yes. 

1594 MR. SPEAR: Mr. Chairman, may this be marked for identification 
as DCT Exhibit No. 59? 
* * 
BY MR. SPEAR: 

Q. Now, Mr. Flanagan, would you describe Exhibit 59 and what it 
shows? A. Exhibit No. DCT 59, in the upper portion, shows an analysis 
of the bids submitted by Corson and Gruman Company for the work 
identified as the Seventh Street job and the Eckington job. 

The first column indicates the scrap allowance made by Corson 
and Gruman for the salvage to be recovered from the removal operation 
by that contractor. 

The second column gives the total number of single feet of track. 

I might add at this point that the track in question is conduit track. 


1595 The third column is the removal costs for each of the jobs, giving 
a total price of $446,051, after making allowances for the recovery of 
scrap. 

When this figure is divided by the total number of 19,612 feet, 
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we arrive at a per-foot cost of $22.74. 

The last column, as noted, is the contractor's bid for the paving 
costs, which results ina per-foot cost of $13.50 per linear foot. 

The lower half of the exhibit contains the same information or 
analysis of the bid submitted by Curtin and Johnson, Inc. 

I should first like to note that Curtin and Johnson did not, in its 
bid, make a specific allowance for scrap; but, as noted in Footnote (a), 
its bid is on a net basis, which assumes that it will be permitted to 
retain the salvage from the sale of the scrap. 

In column 3 we find that the per-foot cost of Curtin and Johnson’ Ss 
bid for removal is $23.30, while in column 4 its per-foot cost: ‘for pav- 
ing is $15.71. 

On the next line we have averaged the per-foot costs of these two 


bids and find an average of $23.02 per linear foot, for removal, plus 


$14.61 per linear for resurfacing and repaving. 

After making an allowance of 50 percent of the resurfacing and re- 

paving cost to be borne by the D. C. Highway Department, we arrive at 
1596 a cost of $7.31 per linear foot to D. C. Transit for resurfacing and 
repaving. 

When D.C. Transit's share of the resurfacing and repaving cost 
is added to its cost for removal, the result is a total of $30.33 per linear 
foot cost to D. C. Transit. 

Mr. Chairman, I would like to point out that in the preparation of 
Exhibit No. DCT 59 the bids submitted by both of these contractors for 
certain removal work on Pennsylvania Avenue, Southeast, were not 
averaged into the cost because they are not representative of normal 
track-removal cost. 

The work to be done includes removal of track at intersections, 
which is among the most difficult from the standpoint of maintenance 
of track as well as being only small or fragmentary jobs. 

Q. Mr. Flanagan, these estimates for work to be done on 
Pennsylvania Avenue, Southeast, that you excluded because they were 
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not representative -- were the estimates on those figures even higher 


than the estimates for the other jobs? A. I believe they were; yes. 
Q. Ona per-foot basis? A. Yes, sir. 
* * * 
1600 [MR, FLANAGAN:] * * * 

As seen in the bottom line of the exhibit, the total cost toD.C. 
Transit for covering the track area and for the removal of track and 
replacement of paving, for the work shown on Staff Exhibit 1-A, is 
$5,682,444, or approximately $1,540,000 more than Mr. Aitken's 
estimate. 

I might note at this point that the figure of $5,682,444 does not 
include any cost for the 30,000 linear feet of conduit track which D.C. 
Transit would have to stand the full cost of to cover removal and re- 
paving in the event that NCTA -- that's the National Capital Trans- 
portation Agency -- goes forward with its subway plan. 

If this is taken'into consideration, we would then use the average 
full cost on DCT No. 59 of $37.63 per linear foot and multiply this 
amount by 30,000 feet. In this way, we get an additional cost of 
$1,128,900 or a total cost to D. C. Transit of $6,811,344. 

I think that we ican agree that if the National Capital Transporta- 
tion Agency is to go forward with its subway plan, D. C. Transit would 
not be required to remove the 30,000 feet of track before fiscal year 
1956. However, to be conservative, I did not apply the 3 percent annual 

1601 escalator factor in arriving at the per-foot cost of $37.63. 
[BY MR. SPEAR:] 

Q. Mr. Flanagan, going back again to your Exhibit No. 60 and 
looking again at the five-million-six-hundred-and-eighty -two-thousand- 
dollar figure in the lower right-hand corner of that exhibit, just to 
make it clearin the record, this total cost of covering and removing 
tracks is after giving full effect to the savings to be accomplished by 
having the D. C. Highway Department bear one-half of the paving costs 
on all of that work to be done? A. That is correct. 
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Q. Now, Mr. Flanagan, your figures on Exhibits 59 and 60 have 
relied on bids which have been received from Corson and Gruman and 
also from durtin and Johnson. Would you comment on what the policy 
of D. C. Transit is in terms of whether or not itis ina position to 
perform the track-removal work required of it and whether or not 
it will be necessary to rely on these contractors who have submitted 
these bids? A. Ata recent meeting of the Policy and Finance 
Committee of the company it was determined that D. Cc. Transit will 
not be able to perform all of the track removal required of it by its 
own forces ane that it will, therefore, be necessary for it to. let out 
to contractors certain portions of its track-removal work. 

1602 I can state that it is the intention of D. C. Transit to award one 
or more of the jobs bid upon by Corson and Gruman and Curtin and 
Johnson within the near future. | 

Q. Mr. Flanagan, have you made a determination of the Eerouct 
which D. C. Transit would have to have in its track removal reserve 
account by the end of 1965, assuming reduced accruals proposed by 
the company in this proceeding? A. Yes. : 

If we aeeume that no charges are made to the reserve decount 
during the jperiod from January 1, 1963, to December 31, 1965, the 
amount in that reserve account at December 31, 1965, would be $5,647,691. 

This amount is arrived at by taking the reserve balance from 
DCT No. 27-A and of December 31, 1962, in the amount of $4,814,249.12 
and addingythereto the reduced accrual proposed by D. C. Transit in 
this proceeding of $277,814 per year for each of the years 1963, 1964 
and 1965. . 

Q. In other words, Mr. Flanagan, assuming that there are no 
charges for work done for track removal charged to that reserve 
during the period between now and the end of 1965, in order to get to 
the reserve amount that you talked about of $5,647,000, it would be 


necessary in 1963, 1964 and 1965 to continue to accrue $277,000 per 


year for each of those years? A. That is correct. 


* * x * 
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1607 HAWLEY S. SIMPSON, 
was recalled as a witness by and on behalf of the applicant, and, having 
been previously duly sworn, was examined and testified further as 
follows: 

DIRECT EXAMINATION 
BY MR. SPEAR: 
* * * * * 

1612 Q. And DCT 55-A represents the most recent decision in each 
case for each of those companies? A. It shows the most recent de- 
cision in each company in each case. 

Q. Now, while you are on the subject of these exhibits, Mr. 
Simpson, referring to your earlier testimony today or yesterday, 
that you recommended operating ratio of 93 to 95: 


Under circumstances such as those that prevail in this case, was 


your testimony predicated exclusively on your Exhibit 54? (Stricken.] 


A. It was not. 

Q. Was it predicated or is it predicated now exclusively on 55 
or 55-A? A. No; it is not. 

Q. And what is the basis of your recommendation, and what is 
the basis of your recommendation today? A. Our conclusion with 
respect to operating ratio is based upon a study of the rate decisions 
that have been made by Utility Commissions over the past twenty years, 
of which we find there is a prevailing tendency to establish a rate, 

1613 an operating ratio of that order in those cases where the rate 
base is substantially less than the annual revenues. 

MR. SPEAR: That is all, Mr. Chairman. 

Now, in order to avoid any possible misunderstanding, I would 
now like to move the admission if it is appropriate at this time, of 
DCT-55 and 55-A. 

They have been adequately explained, and I think our bases is now 
well established. 

MR. BECHHOEFER: Is Mr. Simpson going to be subject to cross- 


examination ? 
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CHAIRMAN CLARKE: I would say yes. 

MR, SPEAR: Yes, indeed. 

CHAI CLARKE: I suggest we delay any action on your 
motion unti. cross-examination. 

MR. SPEAR: All right. 

CROSS EXAMINATION 
BY MR. BECHHOEFER: 

Q. Mr. Simpson, on this revised exhibit, is it not true that, ex- 
cluding the companies where the operating ratio is specified in the 
franchise ordinance, eight out of fourteen of these companies show 
operating ratios of 95.0 or higher? A. Are vou referring to 55-A? 

Q. 55 and 55-A together; yes. A. Well, 55-A supersedes 55, 
because 55 has cases that have been succeeded by other cases. 

1614 There are ten instances on Exhibit 55-A, of which five are of 
the order of 93; three of the order of 95; and two are of the i of 
97. : 

Q. So that on this 55-A, taken alone, at least half of the RCOmPRECS 
have ratios of 95 or higher? A. That is right. 

Q. Now, one further question: 

Do you know whether the ratio which you recommended: for DC 
Transit, that is, the range of 93 to 95, do you know what the ‘return 
on equity which that rate would produce? A. No; I do not. | 

* * * * * 
1618 JAMES H. FLANAGAN 
resumed the stand and testified further as follows: 
1619 DIRECT EXAMINATION (Continued) 
BY MR. SPEAR; 
* * 
1621 [MR, FLANAGAN:] * * * 

I feel that it is important to again bring to this Commission's 

attention the fact that on April 28, 1963, a date which is less than 


seven weeks away, the company is faced with a four cents an hour 


increase to its employees. 
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On August 4, 1963, the labor contract provides for a cost-of-living 


increase of one-half cent per hour and on November 3, 1963, the 
company must grant an additional four cents per hour to its employees. 

When these three increases are added together, with the other 
increases related thereto, the company will incur an additional cost for 
the future test period of $1,011,874, as shown on the first page of 
Exhibit DCT-5. 

When the full effect is given to all increased labor costs, resulting 
from labor contracts and increases related thereto, the company will 
have an additonal increased labor cost in the first four months of 
1964 of $352,600. 

Further increases for the remaining months of 1964 will bring 
the total increased cost in labor and other related expenses to ap- 
proximately $1,000,000, and in 1965, the cost of the Union contract 
will be increased by almost $2,000,000, over and above the amount 
shown on DCT Exhibit No. 5 for the year 1963. 

* * * * 
CROSS EXAMINATION 
BY MR. BEBCHICK: 
* * 
1624 Q. *** 

Now, for the remainder of my questions, I will have to do with 
your testimony this morning on track removal. A. Yes, sir. 

Q. Have you accepted, or entered into, contracts with either of 
these two bids? A. Have we accepted a contract? 

Q. Yes. A. No; not as yet. 

Q. Have you solicited any further bids? A. As I testified, four 
bids were solicited, two came in. 

1625 Q. Have you, or do you intend to, solicit any further bids with 
respect to these projects? A. Not on this project; no. 

Q. Have you employed either of these companies previously ? 
A. I believe Corson & Gruman have done work for us. 

I am not definite enough to answer that. 
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Q. Let me ask you this: the attached letter was sent to the 
following -- Iam referring to page two of 56 -- have you ever done 
contracting work, or have you employed a contractor to remove tracks 
other than these four people set forth on page two? A. The company 
has not. 

Q. The company has not. 

Now, you indicated that the company was not prepared to remove 
by itself all remaining track? A. It will do some; it cannot possibly 
keep up with the program laid down by the District Commission on 
its own. | 

Q. It will continue to do some on its own? A. Yes; we expect to. 

Q. With the exhibit that you have submitted, that is based on the 
assumption, is it not, that all the track removal would be done for the 


company by a contractor, rather than on its own? A. Not necessarily; 


no. 

I feel that our company will approximate that of the contracts. I do 
not have an exhibit that will show that, but we contemplate it will cost 
us about as much to do it ourselves as to have one of these gentlemen 
do it. | 

Q. You don't have an exhibit. 

Have youany studies? A. Not definite enough for me to testify to. 

Q. I see. 

Well, [so 't it true that the costs have built into them a profit 
element to “he contractor? A. That is true, but the contractor is 
going to pay a whole lot less in some respects, to labor, than we have 
to pay to have the same work done. 

Q. Do you have any statistics or studies? A. No. 

Q. Give me any basis for that. A. That is just general knowledge. 

Q. So assuming the labor cost was the same, then would it be 
reasonable to anticipate D. C. Transit's costs for removing track itself 
would be less than the costs projected in Exhibits 59 and 60, at least 
to the extent of the profit margin for the contractor? A. Not necessarily; 
not necessarily. | 
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Q. Why not? A. There are other elements to be incurred to us 
which may compensate for that profit element that you are talking about. 

1627 Q. Have you made any study, or could you tell me what, approxi- 
mately, has been your experience as to the cost of track removal per 
lineal foot thus far? A. Not definite enough to consider in the record. 

Q. So that, really, any statement you make is more or less con- 
jecture, isn't it? A. It is not conjecture that we plan to contract these 
jobs. No. 

* * * * * 

1631 Q. Now, going back to Exhibit No. 60, can you tell me what the 
total consideration would be for removal in fiscal '63 and '64, in your 
estimation? A. Removal alone? 

Q. For everything. A. Well -- 

Q. Will you accept my figure -- I'm sorry; I don't have that avail- 
able, Mr. Flanagan, but I think I have -- A. For 1963 we have used Mr. 
Aitken's figure for covering in the amount of $1,840,839. 

Our estimate for track removal during the year, fiscal year 1963, 
is $1,133,129. 

The combination of the two figures gives us an aggregate amount 
of $2,217,968. 

In 1964, again using Mr. Aitken's figures, the cost of covering 
track is $382,609. Our estimate of cost of removal and replacement 


1632 of paving is $1,460,782, which gives me an aggregate amount of 
$1,843,391. 


In 1965, Mr. Aitken has no cost for recovering, nor do we. 


The cost of removal of track and replacement of paving we estimate 
will be $1,620,582. 

Q. Now, if you will accept my arithmetic, sir, just adding up '63 
and '64, I compute, based on your calculation, based on contractors’ 
bids, the total cost to D. C. Transit on your basis for removal and re- 
capping for '63 and '64 would be $3,679,000. 

I think you will find that arithmetic is correct. 

A. Would you repeat that ? 
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. $3,679,000. A. Excuse me. Would you mind giving zs the 


sine you used? 

Q. What I did, Mr. Flanagan, was take the -- A. You said from 
1963 and 1964? 

Q. tn sorry. That is $4,061,000. 

AmI correct now? $4,061,000? A. Yes, that is right. 

Q. So, therefore, D.C. Transit has available on hand in the reserve 
for track removal and repaving an adequate amount of money to take 
care of track removing and repaving and recovering under the estimate 
for '63 and'64? A. Unless something outside of Mr. Aitken’ Ss present 

1633 plans should develop, that's right, but only for '63 and: 64. 

Q. All right. | 

Now, lastly, I had some difficulty following your explanation as 
to why a further accrual should be allowed. 

It had to do with what the reserve would be at certain dates. 

Could you turn to WMATC Exhibit 21? A. Yes; I have it. 

Q. That reserve, or exhibit shows a reserve as of November 30, 
1962, of $4,979,000; correct? A. As of November 30, 1962, right. 

Q. And you accrue at a rate of approximately $87,000 a month, 
don't you? 

What I have done is take the one million forty-four annual accrual 
and divide by twelve. A. That's right. 

Q. So, for the three months ended February 28, 19-- I'm sorry -- 
for the four months ended March 30, 1963, assuming any Commission 
decision will not be reached until April, there will be no decision of 
past accfual, and you will be assured of four months for December, 
January, February and March equal to $338,000 more? A. Right. 

Q. ta addition, you have treated as a charge against the reserve, 

1634 as indicated in this exhibit, an amount for D. C. Income Taxes 
of $182,500, but at such time as you actually have to pay that tax, 
you will receive credit for it? A. Yes; out of reserve. 

Q. What I have done, Mr. Flanagan, is increase the $4, 979,000 
which is shown for November 30th, added three months more accrual 
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of three thirty-six, and given effect to the fact of the D. C. inclusion, 
coming up with a total of $5,500,000. A. Your mathematics appear 
to be correct. 

Q. Now, if we assume that as of February 28th, D. C. Transit 
will have available in effect a reserve in the amount of $5,500,000, 
and if we also assume the correctness, just for the sake of this question, 
of your estimate of five million seven thousand at the end of '65, could 
you tell me what basis you used, the basis for your recommendation in 
arriving at the figure of $277,000 as what should be permitted for 
future annual accrual for future track removal and repaving? A. That 
was arrived at by assuming the Commission would approve the accrual 
for track removal over the period of -- or the period remaining in the 
life of our franchise, rather than over a ten-year period from the time 
it commenced. 

Q. So that the basis of your recommendation is that you believe 
the accrual should be over the remaining term of the franchise -- 
A. That's right. 

1635 Q. -- rather than specifically related to what may be the needs of 
the company through fiscal '55 or '56 in a dollar amount? A. I think I 
have demonstrated'the need becomes very material and very important 
through the next three years, and if at the end of three years we don't 
watch out, we won't have any reserve. 

Q. You didn't arrive, did you, at the $277,000 by looking at need? 
A. By looking at what? 

Q. By looking at the specific dollar need for '65? A. The original 
basis for it was, as I have stated, you spread it over a longer period of 
time, but the need we have recognized from the moment Mr. Aitken 


started making plans for the next three years. That is very definite. 


We haven't closed our eyes to that, in fact, we have a responsibility and 


we recognize it. 


* 
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1649 HAROLD L. AITKEN 
was recalled as a witness by and on behalf of the Washington Metropolitan 
Area Transit Commission and, having been previously duly sworn, was 
examined and testified further as follows: 


DIRECT EXAMINATION 
BY MR. CUNNINGHAM: 
* 


* * * 


1650 Q. Now, in reply to that letter, DCT Exhibits 57 and 58 are replies 
by two contractors stating the bid price under which they would undertake 
certain obligations on those particular jobs. 

1651 Task soe now if, in view of your previous exhibit, which has been 
identified and received in evidence as Staff Exhibit 1-A, the evidence in 
DCT 57 and 58 has caused you to suggest any revisions in Staff Exhibit 
1-A? A. No; they do not at this time. 3 

I have seen Exhibits 57 and 58 before, and there are two points in 
my answer: One is I doubt that Seventh Street is a typical city street in 
terms of track removal. : 

It is my understanding that some of the sub-base from the old cable 
cars is still under the pavement which would require removal to a depth 
considerably below 29 inches, which is about the average for the normal 


conduit tratk removal. 


The second point is that lam doubtful that these prices are necessar- 


ily realistic, and the only way to prove this, to my satisfaction, would be to 


get a reasonable number of competitive bids. 

Q. It's your opinion, then, that the two bids as submitted are not con- 
clusive? A. Well, these are bids, but these are more in the nature of, well, 
what I would call negotiated-type prices. They're not fully competitive in 
a true sense. They're not competitive the way a contractor figures when 
he's biddiag blind against somebody else and trying to geta job. 

1652 Q. Do you have any other comment to make in regards to any revi- 
sion or lack c revision of your figures in Staff Exhibit 1-A? A. Well, if 
the price for this track removal is as important as these papers allege that 
it is, it may be a desire on the part of the Commission to have us get com- 
petitive prices over a reasonable period of time on a reasonable amount of 
work to check these prices and see whether they're correct or see whether 
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our price that we gave you before is correct, 
Q. At least on the information you have available to you now, you 
are unwilling to change your estimates as set forth in Staff Exhibit 1-A? 


. That's correct. 
* me * 


Monday, April 1, 1963. 
* 


* 


ARGUMENT ON BEHALF OF ALFRED TRASK 
AND RICHARD WILLIAMS, PROTESTANTS, 
BY LEONARD N. BEBCHICK, ESQ. 
* * 


* 


* 


1728 [MR. BEBCHICK:] * * * 

There is also the question of whether D.C. Transit assumed any 
risk. It seems to me that when you go into business, and, a year later, 
somebody invents a better widget, you have to write it off. That isa 
business fact of life! That is the general situation of technical obsol- 
escence. What happened here? 

These people fully knowing that they had an obligation to remove the 
tracks and convert from rail to bus — it was spelled out in the franchise, 

1729 and the franchise was an appendix to the purchase agreement, 
which was here set forth in the record — I believe Exhibits 24, 24 A and 
24B. 

There was a bargain in the price itself, as indicated, at least, in 
58 by Mr. Flanagan's testimony, and by the '57 position of D.C. Transit's 
accounting advisors, even though it is not their position today. 

The basic point is that while we have said that they did assume 
some risk — because it was not spelled out to the last detail — it wasn't 
much of a risk, and you have to evaluate how much risk they assumed, 
and how much compensation they got. That is why we raised 1956 [purchase] 
and the $10 million point — to show that the risk was rather minimal, so 
perhaps you don't need as much compensation as would have been the 
case if they had bought in, expecting to run street rail systems, and then, 
later, Congress said, "You have to convert.” 

As to the matter of compensation, and these investors that have to 
be compensated over the life of the property — who are the investors ? 
Mr. Roy Chalk and his associates — they are the people who bought these 
properties. 
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They did not buy it as a company. They bought the properties. 
They are the ones who can be said to have assumed a risk. : 

We have to ask whether they have been compensated. 3 

People who got into Capital Transit in 1933 or 1945 =e nothing 

to do with this. | 

This conversion program was not known until 1955 at the earliest, 
and the people who were to be compensated were the people who in- 
vested in the properties -- Mr. Chalk and his associates. : 

Now, what has been their compensation? 

We feel that a primary compensation has resulted from the larger 
return to the company, and we have, in P-11 and P-12 shown the return 
to the investors. ! 

It was exhorbitantly larger. It went from five, six or seven per 
cent under the old company, to 80, 150 and 200 per cent. 

D.C. Transit put in an exhibit showing that the return authorized 
by the Commission has been about the same throughout, but that does 
not tell you anything because Capital Transit Company was a company 
which was almost all equity, and here you have a company that is almost 
all debt. | 

The same rate of return, against the same base, with the two dif- 
ferent capital positions will bring a much higher return to the investors 
inthe greater debt company. | 

Therefore, what you look to is the actual rate of return to the in- 
vestors, and it is the return on the investments, in effect, which shows 
you that, and that is on P-11 and P-12 of our exhibit. | 

I may say that this large return does not come about by happenstance. 

1731 We have indicated in our brief that the PUC spec ecay allows 
this in their first rate case. 


They gave a higher rate base than they would have ae because 


they said, ''This company has a conversion program. It has to buy buses. 
We are going to give it a higher rate base. We are going to Ne it 87 
per cent." 
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I believe in D. C. Transit's brief it was 78 or 79. There may be 
some mistakes in the mathematics, but this was three to four times 


higher. 
Then we core ‘to 1960, when they went from the rate base to the 


gross operating revenue method and tied it solely to the conversion 


program. 

So this larger return was not by happenstance. It resulted because 
the Commission felt the company should have been compensated. 

I am not now arguing that it was too high, taking into account that 
they were to be compensated under the Baker Case. I will say it was 
adequate, but they did receive that compensation. 


* * * * 
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(i) 
QUESTIONS PRESENTED 


1. Did the Commission err, as a matter of law, and act contrary 
to and without support in the substantial evidence of record in making 
its various subsidiary findings and in reaching the conclusions (a) that 
an operating ratio between 95% and 95. 2% falls within the range of a fair 
return; (b) that net operating income of approximately $1, 480, 000 is 
fair and reasonable and constitutes a fair return for the future annual 
period; (c) that the existing fare structure (including a token fare of 5 
tokens for $1.00) is unjust and unreasonable and will not produce such 
net earnings as to make investments in D. C. Transit attractive to pri- 
vate investors, to service its debt, pay a reasonable dividend and retain 


a reasonable portion thereof in its business; and (d) that the Commis- 


sion was not permitted to give signficant consideration to return on 


equity capital? 


2. Did the Commission err in its construction of Public Law 87- 
507 and thereby improperly burden adult transit riders with the cost of 
transporting school children when, in establishing future fares and in 
ordering a fare increase, it failed to consider and give appropriate 
weight to subsidy monies which Transit would be entitled to receive pur- 
suant to that statute in its determination of the amount of revenues avail- 
able to Transit for the future annual period? 


3. Did the Commission err (a) in requiring transit riders to pro- 
vide through the fares for the unrecovered values of abandoned street 
rail properties; (b) in finding that the investors of Transit have not been 
compensated, in whole or part, for assuming the risk of obsolescence of 
abandoned rail properties; and (c) in failing to give due consideration to 
various means by which these investors already have received such com- 


pensation? 


4, Even assuming that transit riders may be required to provide 
for the unrecovered values of abandoned street rail properties, did the 


Commission err in allowing as an operating expense for the future annual 


(ii) 


period the sum of approximately $700,000 for this purpose in view of 


the fact that (a) substantial evidence shows that the actual amount of 
unrecovered value is' now substantially less than $700,000 and may be 
further diminished in the future; and (b) the item is admittedly non- 


recurring ? 


5. Did the Commission err in ordering an increase in the token 
fare from 5 tokens for $1.00 to 4 tokens for $.85, or in not ordering a 


reduction in the then existing adult cash fares? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF. POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. WMATC's Determination of the Return To Be 
Permitted Transit Abounds with Error 


A. Introduction 


B. WMATC Erred in Failing To Apply the Return 
Standard It Adopted and in Refusing To Consider 
the Constituent Elements of that Standard 


WMATC Erred in Wholly Relying Upon an 
Earlier P.U.C. Order in Setting Transit's Return 


WMATC Erred in Failing To Consider the 
Evidence and To Make Requisite Findings 


WMATC Erred in Concluding that Its Compact 
Compelled It To Ignore All Factors Other than 
the Ratio of Expenses to Revenues . 


WMATC Erred in Failing To Consider Subsidy 
Revenues which Transit Would Be Entitled To Receive 


A. WMATC Acted Contrary to the Clear 
Congressional Intent : 7 


B. WMATC's Reliance Upon Administrative Ease 
is Unbecoming and Misplaced : . 


WMATC Erred in Finding that Transit's Investors 
Had Not Been Compensated for Assuming the 
Obsolescence Risks of Abandoned Rail Properties 
and in Burdening the Fares with the Unrecovered 
Values of these Properties 


A. WMATC Erred in the Nature and Scope of the 
Inquiry It Undertook and in the Conclusions 
Reached 3 , 


Iv. 


(iv) 


Transit's Investors Have Been Amply Compensated 
for the Risks of Obsolescence : : 


1. Introduction 


2. Transit's Investors Have Realized an Excessive 
Return on Their Investment < 


a. Windfall capital gains 

b. Rate of return and inflated rate base 

ce. Ratemaking standard 
WMATC Erred in Permitting a Depreciation Charge 
of $693,870 During the Test Period To Provide for 
Unrecovered Values of Abandoned Rail Properties 


1. The Amount Was Overstated 


2. Capital Gains Should Be Considered in 
Determining the Amount of the Charge 


WMATC Erred in Allowing a Non-Recurring and 
Extraordinary $693,870 Depreciation Charge in 


Ordering a Fare Increase 


WMATC's Errors Are Substantial 


CONCLUSION 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,954 


RICHARD A. WILLIAMS and ALFRED S. TRASK, 
Petitioners, 


Vv. 


WASHINGTON METROPOLITAN AREA TRANSIT 
COMMISSION and D. C. TRANSIT SYSTEM, INC., | 


Respondents, 
UNITED STATES OF AMERICA, 


Intervenor. 


—_—— 
Petition for Review of an Order of the Washington 
Metropolitan Area Transit Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The Court's jurisdiction derives from Section 17(a) of Title IZ of 
the Washington Metropolitan Area Transit Compact, 1 D. C. Code 1410 
(hereinafter referred to as the "Compact"); and from the transfer pro- 
visions of 28 U.S.C. 2112(a). See also Pacific Gas and Electric Company 
v. FPC, 106 U.S. App. D.C. 281, 272 F.2d 510 (1958). 


2 
STATEMENT OF THE CASE 


This action is brought by two transit riders, on behalf of them- 
selves and other members of the transit-riding public similarly situ- 
ated, and seeks to set aside Order No. 245 of the Washington Metro- 
politan Area Transit Commission (hereinafter referred to as "WMATC"') 
which orders an increase in the token fare charged by respondent D. C. 
Transit System, Inc. (hereinafter referred to as Transit") from 5 tok- 
ens for $1.00 to 4 tokens for 85 cents. 


On December 5, 1962 Transit filed an application with the WMATC 
seeking to increase its token fare from 5 tokens for $1.00 to 4 tokens for 
$1.00. Thereupon, WMATC suspended the application and set the matter 
to hearing. Your petitioners, who are users of Transit's facilities,were 


permitted to intervene as parties. 


The WMATC conducted hearings for fourteen days over a two month 
period. Your petitioners retained counsel and an expert witness who par- 
ticipated in the entire hearing. Main briefs and reply briefs were filed 
and WMATC heard oral argument. 


On Friday, April 12, 1963, WMATC issued Order No. 245 which de- 


nied Transit's application for a 5 cent increase in its token fare but di- 


rected that the token fare be increased by 1-1/4 cents (from 5 tokens for 
$1.00 to 4 tokens for 85 cents). 


On Monday, April 15, 1963, Transit petitioned for reconsideration 
of Order No. 245 and the petition was denied hours later. Before the end 
of the day, Transit had filed a petition for review with the U. S. Court of 
Appeals for the Fourth Circuit. The full administrative record was filed 
with the Court on the next day, thus giving the Fourth Circuit exclusive 
jurisdiction over Order No. 245 (Compact Section 17(a)). 


On April 29, 1963, petitioners Williams and Trask filed with WMATC 
an application for reconsideration of Order No. 245. On May 2, 1963 
WMATC issued Order No. 256 denying such application. 
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Shortly thereafter your petitioners filed a petition for review of 
Order No. 245 with the Fourth Circuit and also sought to intervene in 
Transit's eat Your petitioners also filed a motion requesting that 
the petitions for judicial review filed both by it and by Transit be trans- 
ferred to this Court "for the convenience of the parties in the interests 
of justice’. 28 U.S.C. 2112(a). A similar motion to transfer was filed 
by the United States of America which had filed a petition to intervene 
in both cases. , 


On June 14, 1963, the Fourth Circuit, having heard oral argument, 
granted the motion to transfer both cases to this Court. The various 
petitions to intervene were granted either by the Fourth Circuit or by 
this Court after the transfer. 


STATUTES INVOLVED 


This case involves the D. C. school childrens’ fare subsidy legis- 


lation (44 D.C. Code 214(a)) and various provisions of the Washington 
Metropolitan Area Transit Compact (1 D. C. Code 1410) and the Con- 
gressional Franchise granted to D. C. Transit System (70 Stat. 598). 
The relevant provisions are set out in full in the Appendix. | 


STATEMENT OF POINTS 


1. The Commission erred, as a matter of law, and acted contrary 
to and without support in the substantial evidence of record in making its 
various subsidiary findings and in reaching the conclusions (a) that an 
operating ratio between 95% and 95.2% falls within the range of a fair re- 
turn; (b) that net operating income of approximately $1,480,000 is fair 
and reasonable and constitutes a fair return for the future annual period; 
(c) that the existing fare structure (including a token fare of 5 tokens for 
$1.00) is unjust and unreasonable and will not produce such net earnings 
as to make investments in D. C. Transit attractive to private investors, 
to service its debt, pay a reasonable dividend and retain a reasonable 
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portion thereof in its business; and (d) that the Commission was not per- 
mitted to give significant consideration to return on equity capitalasa 

standard in ascertaining a fair rate of return, and that the allowable rate 
of return should be the same regardless of the sources of Transit's capi- 


tal or the costs of Transit's debt capital and equity capital. 


2. The Commission erred in its construction of Public Law 87- 
507 and thereby improperly burdened adult transit riders with the cost 
of transporting school children when, in establishing future fares and in 
ordering a fare increase, it failed to consider and give appropriate weight 
to subsidy monies which Transit would be entitled to receive pursuant to 
that statute in its determination of the amount of revenues available to 


Transit for the future annual period. 


3. The Commission erred (a) in requiring transit riders to pro- 
vide through the fares for the unrecovered values of abandoned street 
rail properties; (b) in finding that the investors of Transit have not been 


compensated, in whole or part, for assuming the risk of obsolescence of 


abandoned rail properties; and (c) in failing to give due consideration to 


various means by which these investors already have received such com- 


pensation. 


4. Even assuming that transit riders may be required to provide 
for the unrecovered values of abandoned street rail properties, the Com- 
mission erred in allowing as an operating expense for the future annual 
period the sum of approximately $700,000 for this purpose in view of the 
fact that (a) the substantial evidence shows that the actual amount of un- 
recovered value is now substantially less than $700,000 and may be fur- 
ther diminished in the future; and (b) the item is admittedly non-recur- 


ring. 


5. The Commission erred in ordering an increase in the token 
fare from 5 tokens for $1.00 to 4 tokens for $.85, or in not ordering a 


reduction in the then existing adult cash fares. 


5 
SUMMARY OF ARGUMENT 
I, 


WMATC's summary determination of the amount of return which 
Transit should be permitted to earn is wholly inadequate and must be 
set aside. The determination is simply illogical on its face. While 
WMATC purported to rely on the traditional capital eirmection standard, 
it erroneously refused to give consideration to the basic elements which 
constitute that standard. WMATC further erred by basing its return de- 
termination wholly upon a reference to an earlier order entered by the 
P.U.C. some two years earlier. As the WMATC failed to make any show- 
ing that pertinent local conditions, general economic conditions and the 


risk factor have remained static, such action constituted legal error. 


Moreover, WMATC admittedly ignored all the evidence of record 
and failed to make any supporting findings which would indicate the basis 
for its summary conclusion. Such an absence of findings and failure to 
consider and rely upon the evidence renders a return determination void. 
Nor were any of the foregoing errors compelled by the provisions of the 
Compact. 


Il. 


WMATC erred in refusing to consider as a source of revenue in 
setting fares substantial amounts of subsidy which Transit is entitled to 
receive for transporting school children at reduced fares. The purpose 
of the Congressional subsidy legislation was (a) to shift the cost burden 
of transporting school children at reduced fares from the adult transit 
riders to the community at large and (b) to forestall any increase in the 
adult transit fare which might otherwise be required if the cost burden 
of transporting school children were still to be borne by the adult transit 


rider. 


This intention is clearly manifested in the entire legislative his- 


tory and represented the unanimous view of the Public Utilities Commis- 


sion, the District Commissioners and Transit itself. 
{ 
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WMATC's position that the legislation only provides after-the-fact 
subsidy wholly defeats the intended objective. Unless the legislation is 
construed as petitioners urge, it can have no effect whatsoever in fore- 
stalling a fare increase whenever Transit decides to seek higher fares. 
Unless petitioners’ view prevails, the cost burden of transporting school 
children at reduced fares must be borne wholly by the adult transit rider, 


except to the extent that the Commission, in setting rates, errs in esti- 


mating Transit’s projected return! Moreover, WMATC's suggestions of 
administrative difficulty not only are irrelevant to an interpretation of 


the law, but they are insubstantial on their face. 


Il. 


WMATC erred iin finding that Transit's investors have not been 
compensated for assuming the risk of obsolescence of abandoned street 
rail properties. Only if such finding (which must be based on facts of 
substance) is upheld, may WMATC properly require that transit riders 
provide for the unrecovered values of such abandoned properties. 


A fundamental defect in WMATC's finding was that it undertook to 
determine whether the investors of both Capital Transit Company and 
D. C. Transit System. Inc. have been compensated for the risk of obso- 
lescence over the past three decades. The obsolescence for which re- 
covery here is sought arose out of the requirement in Transit’s 1956 
Franchise that Transit convert to an all bus system in seven years. 
Early abandonment of the rail properties was not contemplated prior to 
the grant of the Franchise. D. C. Transit System, Inc. was an entirely 
new and different enterprise with a new set of investors which acquired 
the assets of the predecessor company in 1956 upon condition that a Con- 
gressional Franchise, which would contain a conversion requirement, 
would be granted it. Thus the Commission's inquiry should have related 
solely to whether the investors of the present company have been com- 
pensated for the risk: of obsolescence in acquiring properties in 1956 
which were marked for disposition within seven years because of the 
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Franchise obligation which was being simultaneously and voluntarily as- 


sumed by taese investors. 


WMATC clearly erred in finding that the investors had not been 
compensated for the burden of such obsolescence. 2 Transit's investors 
have earnef a return on their investment greatly in excess of that nor- 
mally warranted, amounting to approximately $4 million. This excessive 
return has compensated them fully for the costs and burdens arising from 
the requirement of conversion and the accompanying obsolescence of prop- 


erties. 


Transit's investors have realized large capital gains (approximate- 
ly $2 million) from the sale of 1956 properties which were not useful in 
an all bus operation. The P.U.C. permitted Transit to charge earned sur- 
plus with substantially all of these gains. In evaluating whether Transit's 
investors have been compensated for the risks of obsolescence inherent 
in the acquisition of properties marked for withdrawal from public serv- 
ice, WMATC certainly must consider the profits realized by the investors 
on the disposition of some of these properties as well as the losses due 
to the early retirement of others. The gains and losses both arose from 
the disposal of obsolescent properties due to the same process of conver- 
sion. Transit's investors suffered no "actual loss" on their investment 
in the 1956 properties. WMATC's approach enacts into utility regulation 


the doctrine of "heads, I win; tails, you lose.” 


Moreover, the excessive returns which Transit's investors realized 
resulted to a considerable degree from deliberate Commission action de- 
signed to facilitate the program of conversion and to cushion investors 
from the risks and losses incidental thereto. The P.U.C. deliberately 
provided Transit with an inflated rate base yielding a return many times 
in excessiof that which it recognized was more than sufficient by normal 


q 


l As for Capital Transit's investors, the P.U.C. earlier had found that they had 
been amply compensated for the risks of general economic obsolescence of rail 
properties. 
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standards. Moreover, such an inflated rate base enabled Transit to re- 


ceive greater amounts of motor vehicle fuel tax exemption. 


Finally, P.U.C. provided investors with a more liberal return and 
with favorable fuel tax exemption treatment by shifting from a rate base 
to a gross operating revenue method of setting rates. The P.U.C. recog 
nized that the shift to gross operating revenues was directly related to 
the progress that the company made in carrying out its conversion pro- 
gram. Once a substantial program had been undertaken with the related 
increase in the investment required, the P.U.C. adopted the more favor- 
able ratemaking method so as to amply reward the investors for the risks 


involved. 


Even if the WMATC was correct in finding that Transit’s investors 
were not compensated for the risk of obsolescence, it erred in allowing 
a terminal depreciation charge of $693,870 for the recovery of abandoned 
rail property values. This balance of unrecovered value was based on an 
estimate of the salvage values of abandoned rail properties which had 
proved to be grossly understated. Transit had already realized excess 
salvage in the amount of $372,132, and there was a likelihood that further 
excess salvage might be realized. At the very least the terminal charge 
should have been reduced to reflect the excess salvage already realized. 
There is absolutely no basis in the evidence which even suggests that the 
remaining unrecovered value would approximate the amount of the charge 
here permitted. If WMATC felt that it could make no change in the amount 
of the terminal charge pending a reexamination of the entire amount, then 
it should have suspended any further charge until such a study had been 
completed. This Court has clearly held that a fare increase may not be 


premised upon the allowance of an expense which is excessive on its face. 


Moreover, even if the Court finds that Transit's investors have not 


been compensated for the risk of obsolescence, surely the amount of un- 


recovered value charged to the riders should take in account the amount 
of capital gain realized by the investors on the disposition of related 
properties. Finally, it was improper for WMATC to set increased future 
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fares at a level to provide for the terminal depreciation charge when it 
was admittedly a non-recurring item. The charge was not a typical ex- 


pense of the period either for which fares were set or would remain in 


effect. ca charge was provided for four months after the fares came 


into effect;f thereafter the revenues contained a phantom expense result- 


ing in an excessive return. 


Iv. 


The errors committed by WMATC require that a judgment of resti- 
tution be eptered: This is true regardless of the basis on which the Court 
sets aside Order No. 245. Moreover, WMATC's calculation of net oper- 
ating income and the resulting return would be substantially larger but 
for its errors in excluding school subsidy as a source of revenue and in 


allowing depreciation expense on abandoned rail properties. 


ARGUMENT 


I 
' . 
\VMATC'S DETERMINATION OF THE RETURN TO 
BE PERMITTED TRANSIT ABOUNDS WITH ERROR. 


| A. INTRODUCTION 


A gikring defect in the WMATC's decision is its summary deter - 
mination of the amount of return which Transit should be permitted to 
earn. If the WMATC's action is permitted to stand, it henceforth will 
have free rein to willy-nilly set whatever fares may appeal to its unsup- 
ported judgment, and meaningful judicial review will have come to an 


end. 


WMATC starts with the assumption that Section 6(a)(4) of its gov- 
erning Compact (1 D.C. Code 1410) makes it "duty bound” to prescribe 
just and reasonable rates on the operating ratio theory of ratemaking” 

The operating ratio is the mathematical ratio which total expenses bear to 


gross operating revenues. The reciprocal of a particular operating ratio repre- 
sents the amount of profit expressed as a percentage of gross operating revenues. 
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and to ignore all other considerations in determining Transit's return. 
It reasons that it matters not whether the capital invested in Transit is 
debt or equity; that the costs of debt and equity capital, in any event, 
are identical; that the amount of the company's interest charges are not 
to be considered; and that it "is not permitted to give significant con- 
sideration to return on equity” (Op. 42-43).3 


WMATC then completely reverses field and blithely asserts that 
the standard it employs to establish a fair return is one permitting 
Transit to cover the capital costs of the company including service on 
the debt, dividends on the stock, the retention of a reasonable portion 
in earned surplus so as to attract further investments by private in- 
vestors (Op. 44-45). But the application of this standard requires con- 
sideration of the very factors which the Commission has dismissed as 
irrelevant. Thus in four short pages the Commission has proceeded 


down two wholly inconsistent and mutually contradictory paths. 


Having finally fastened upon an ultimate standard, the Commis- 
sion then proceeds to make a determination of Transit’s return "not- 
withstanding all the testimony in this case" by referring solely to a re- 
turn determination made two years earlier by its predecessor, the D.C. 
Public Utilities Commission (hereinafter referred to as "P.U.C,"") (Op. 45). 


B. WMATC ERRED IN FAILING TO APPLY THE RETURN 
STANDARD IT ADOPTED AND IN REFUSING TO CONSIDER 
THE CONSTITUENT ELEMENTS OF THAT STANDARD 
The Commission's statement as to the criterion of the fair return 
is acceptable enough — a return which provides the capital costs of the 
business including service on the debt, dividends on the stock, the re- 


tention of a reasonable amount as earned surplus so as to enable Transit 


$ "Op." refers to the WMATC printed decision, which appears in the Joint Ap- 
pendix. "DCT" refers to Transit's exhibits; ''WMATC" to the WMATC exhibits; 
and "P" to protestant's exhibits. 
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to attract further investment on favorable terms. This is a fair read- 
ing both of the ratemaking standard of Sections 6(a)(3) and 6(a)(4) of the 
Compact and of governing law as to the return to be permitted in setting 


"just and reasonable" fares. 


" _ | the fixing of ‘just and reasonable rates', involves a 
balancing of the investor and the consumer interests... 
From the investor company point of view it is important 
that there be enough revenue not only for operating ex- 
penses but also for the capital cost of the business. 
These include service on the debt and dividend on the 
stock [citation omitted]. By that standard the return to 
the equity owner should be commensurate with the re-' 
turns on investments in other enterprises having corre- 
spondent risks. That return, moreover, should be suffi- 
cient to assure confidence in the financial integrity of the 
enterprise, so as to maintain its credit and to attract | 
capital. See State of Missouri ex rel Southwestern Bell 
Telephone Co. v. Public Service Commission, 262 U.S. 
276, 291 (Mr. Justice Brandeis concurring).” Federal 
Power Commission v. Hope Natural Gas Co., 320 U.S. 
591, 603 (1944). 


But the Commission proceeds to disavow the very factors which 
constitute the standard upon which it purports to finally rely. 


1. WMATC states that the sources of Transit's capital are ir- 
relevant in determining a fair return, as the only concern of the con- 
sumer is that sufficient properties be acquired to provide an adequate 


service. But as Justice Brandeis long ago observed: 


"The thing devoted by the investor to public use is not | 
specific property, tangible or intangible, but the capital 
embarked in the enterprise. Upon the capital so invested 
the Federal Constitution guarantees the utility the oppor- 
tunity to earn a fair return." State of Missouri ex rel 
Southwestern Bell Telephone Co. v. Public Service Com- 
mission, 262 U.S. 276, 290 (1923). See also Washington 
Gas Light Company v. Baker, supra, 188 F.2d at 19. 


4 ro like effect see Washington Gas Light Company v. Baker, 88 U.S. App. 
D.C. 115, 188 F.2d 11, 16 (1950), cert. den'd. 340 U.S. 952 (1951). | 
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2. WMATC, while avowing a return covering Transit's capital 
costs, tells us that the cost is the same whether capital is obtained 


through borrowed money or equity investment. The entire evidence 


of record including that of Transit's own witness shows that equity 

capital is substantially more costly ME Sei (Tr. 951-55; P-6; DCT- 
0 

33, pp. 4, 6; Tr. 526-27, 530-35, 544-45x, 


3. WMATC states that the interest expense is irrelevant in de- 
termining fair return, and that the Commission "is not ‘permitted’ to 
give significant consideration to a return on equity.” But if that is the 
case,how can WMATC judge the reasonableness of the fair return it 
allows by the standard which it purports to adopt — providing for the 
capital costs of the company including service on debt and reasonable 


earnings to the investor’ 


WMATC's approach is self-contradictory and unreasoned. On 


this basis alone Order No. 245 must be set aside. 


"The Commission cannot announce the applicability of a 
formula and then distort its application by failure to find 
accurately the factors required by the formula, or by de- 
parting from the essential progress of the formula from 
premise to conclusion. When the Commission announces 
principles or formulae as applicable, the validity of its 
order can only be determined by measuring what it does 
against the principles it announces." Mississippi River 
Fuel Corp. v. Federal Power Commission, 82 U.S. App. 
D.C. 208, 163 F.2d 433, 449 (1947). 


C. WMATC ERRED IN WHOLLY RELYING UPON AN EARLIER 
P.U.C. ORDER IN SETTING TRANSIT'S RETURN 


In acting "notwithstanding all the testimony in this case" (Op. p. 
44), and in reaching ‘its purely conclusory determination of fair return, 
the Commission provides us with no reasoning of its approach, no dis- 
cussion of the evidence and fails to supply any supporting findings. It 
merely refers to a rate order entered by the P.U.C. some two years 
earlier — an order, incidentally, in which the P.U.C. relied upon return 
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on rate base as a check as to the reasonableness of a return calculated 


by the operating ratio method (DCT-47, pp. 26-29; see also Bebchick v. 
P.U.C., U.S. App. D.C. , 318 F.2d 187, 190-191, cert. denied 
373 U.S. 913 (1963). 


This Court on several occasions has indicated that a Commission 
may not rely upon an earlier determination in setting a proper return, 
particularly in the absence of a positive and specific showing that perti- 
nent local conditions, general economic conditions and the risk factor 
have remained static during the intervening period.” Washington Gas Light 
Co. v. Baker, supra, 188 F.2d at 17; Capital Transit Co. v. P.U.C.,93 
U.S. App. P.C. 194, 213 F.2d 176, 186 (1953). 


D. | WMATC ERRED IN FAILING TO CONSIDER THE 
EVIDENCE AND TO MAKE REQUISITE FINDINGS 


1. Even had WMATC purported to have based its action on the evi- 
dence of record, its determination must be set aside as it wholly failed 
to discuss the evidence and to make such findings as to enable the court 
to meaningfully discharge its review duty. | 


"The decisions require a commission ina quasi-judicial 
proceeding to make basic findings supported by evidence 
and ultimate findings which flow rationally from the basic 
findings -- this in order that the commission shall itself 
perform the initial function of evaluating the evidence and 
deciding the issues of fact, and in order that the courts, 
as reviewing tribunals, can decide whether or not the ulti- 
mate decision reached by the commission follows as a 
matter of law from the facts found as its basis, and also 
whether or not the facts found have substantial support in 
the €vidence. The ‘expertise’ of a commission usefully 
serves it in evaluating the evidence, but that expertise 
cannot supply evidence and cannot, without findings made 
upon the critical issues before it, guide a commission to 
a rational and lawful decision." Capital Transit Co. v. 
P.U.C., supra, 213 F.2d at 187. aoe: 


5 A given operating ratio, even assuming a constant level of revenues and ex- 
penses, wiil produce varying amounts of return to the investors given changes in 
the total amount of capital invested in the company, the debt-equity ratio, and the 
capital turnover. (Cf. 1510, 1549-50). 
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Neither the capital attraction standard of the Compact nor the "end 
result" test of reasonableness preclude this type of meaningful regulatory 
determination. 

"That is not a standard so vague and devoid of meaning so 

as to render judicial review a perfunctory process. It is 

a standard of finance resting on stubborn facts."" Colorado 

Interstate Gas Co. v. Federal Power Commission, 324 Us. 

581, 605 (1945). 

Moreover, this court has stated with respect to a fair return deter- 


mination: 


"Commission expertise alone cannot support so pivotal an 
assumption. Failure to subject this issue to inquiry at the 
hearing and the consequent inadequacy of the record and 
the findings render the Commission's conclusion that the 
rates are ‘reasonable, just, and non-discriminatory’ devoid 
of substance and wholly ineffective for this purpose." Wash- 
ington Gas Light Co. v. Baker, supra, 188 F.2d at 17. = 


2. WMATC's failure to consult the record and its recourse to an 
earlier decision by another regulatory body was hardly compelled by an 
absence of probative evidence of record. Apparently WMATC merely 
did not like what the evidence revealed. 


Neither the WMATC staff witness nor that of General Services Ad- 
ministration presented expert evidence as to fair return. Petitioner's 
expert witness, Stromberg, introduced comprehensive cost of capital 
studies based upon an analysis of Transit as well as of all comparable 
bus companies in the nation (P-1, P-3, P-4). Mr. Stromberg's study 
indicated that 12% was a liberal estimate of Transit's cost of equity capi- 
tal (Tr. 952-55). He concluded that $1,107,000 would constitute a fair re- 
turn, permitting payment of $602,000 of interest expense, allowing a re- 
turn to the stockholders of 12% on their total equity investment of 
$4,200,000 (capital stock plus earned surplus) and would enable Transit 
to attract capital at reasonable terms (P-6, P-7, Tr. 978-82). 


Transit's witness, Simpson, made some general observations about 
the earnings of transit companies as a group. He candidly admitted, how- 


ever: 
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(1) That he had AS studies as to the capital requirements 
GIC 
of Transit (Tr. 684) 


(2) That he had made no studies as to the amount of dollars which 
Transit is required to earn to cover the cost of its capital and to make 
iss) 
it an attractive investment to investors (Tr. £388); 
(3) That he had made no studies as to the actual dollar needs of 
2a 72 


Transit for the future annual period (Tr. i ; 


(4) That he had no idea what pases interest expenses would 
be in the future annual period (Tr. 5. and 


(5) That he did not know the amount Transit would earn if his gen- 
eralized return observations were utilized for determining Transit's re- 
turn. In such a case he did not know the actual] return that Transit stock- 
holders would earn on their investment or what amounts would be. ee 


6F2I-G 73, (bY 
able for dividends and increments to earned surplus (Tr. 


E. WMATC ERRED IN CONCLUDING THAT ITS COMPACT 
COMPELLED IT TO IGNORE ALL FACTORS OTHER 
THAN THE RATIO OF EXPENSES TO REVENUES 


Petitionershave no quarrel with the employment of the "percentage 
of gross qperating revenues" or the "operating ratio” calculation asa 
step in reaching a return determination. The Commission must explain, 
however, how it uses such a method to set the "just and reasonable” fares 
required by the Compact, and it must demonstrate that the result reached 
is fair and reasonable by governing legal standards. Bebchick v. P.U.C., 
supra, 318 F.2d at 190. 


The Commission's contention that the passage of the Compact 
marked a drastic change in the law is misplaced. Indeed, the legislative 
history makes it quite clear that Congress merely intended to continue 
the status quo — that the ratemaking provision of the Compact (Section 
6(a)(4)) was "patterned after" that of Section 4 of Transit's Franchise. 

The Compact was drafted to carefully avoid "impairing or infringing" 
upon Section 4 of the Franchise. In enacting Section 6(a)(4) of the Compact, 
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it was the intent of Congress to incorporate Section 4 of the Franchise 
not only "to preserve those provisions of D. C. Transit System, Inc, but 
make[s] them available to all carriers in the metropolitan district.” 
(Senate Rept. 1906, on H.J. Res. 402, 86th Cong., 2d sess. pp. 13, 29; 
House Rept. 1621 on H.J. Res. 402, 86th Cong., 2d sess. pp. 12, 25-26). 
The ratemaking standard of both the Compact and the Franchise is the 
traditional capital attraction criterion for setting "just and reasonable” 


fares. 


As an incidental consideration in providing a return which satis- 
fies the capital attraction standard, Section 4 of the Franchise states 
that a 6-1/2% return on either system rate base or gross operating 


6 
revenues should not be considered unreasonable, and that the Com- 


mission should encourage a shift from rate base to gross operating 
revenues. Section 6(a)(4) of the Compact also states that a return of 
6-1/2% on gross operating revenues shall not be considered unreason- 
able. At the time the Compact was passed, the P.U.C, had already made 
a shift from rate base to gross operating revenues. In view of this fact 
and the further fact that the rates of other bus companies being brought 
under WMATC jurisdiction were already being set by the revenues meth- 
od, the incidental reference to "rate base" in the Franchise was not in- 


cluded in the Compact as it was archaic. 


The legislative history clearly shows that Congress intended no 
substantive change in the ratemaking standards governing Transit or in 
the manner in which the regulatory body had been employing sucha 
standard. For the P.U.C., after shifting to the gross operating method 


6 mhis Court has found that the reference to 6-1/2% in the Franchise did not 
preclude the P.U.C. from setting a lesser return which was reasonable and met 
the need to attract private investors. Bebchick v. P.U.C., supra, 318 F.2d at 190. 
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calculation,” continued to use the return on rate base method as a test 
of reasonableness in setting rates. Such a use of the revenues method 
was both known to Congress when it passed the Compact and has been 
approved by this Court. Bebchick v. P.U.C., supra, 318 F.2d at 190- 
191. Thus, there is no basis for WMATC's assertion Congress has pre- 
cluded it fyom considering any factor except the mathematical ratio 
which expenses bear to revenues. 


WMATC ERRED IN FAILING TO CONSIDER SUBSIDY 
REVENUES WHICH TRANSIT WOULD BE ENTITLED 
TO RECEIVE 


The Commission erred in refusing to consider as a source of reve- 
nue substantial amounts of subsidy which Transit will receive for trans- 
porting school children. 


A. WMATC ACTED CONTRARY TO THE 
CLEAR CONGRESSIONAL INTENT 


1. Congress has long required that school children of the District 


of Columbia be transported at a reduced fare which may be no more than 
1/2 of the cash fare established for adult patrons. (44 D.C. Code 214(a)— 
see Appendix). Under the prior existing and current fare schedules, the 
reduced school children's fare is 10 cents. 


In 1961 Transit advised the Congress that it was anticipating sub- 
stantial wage cost increases and would be compelled to ask for an in- 
crease in its fares. In order to prevent such a development, Congress 


“i Section 9 of Transit's Franchise provides for the withdrawal of its exemption 
from D. C. Motor Vehicle Fuel Taxes when its net operating income exceeds 
6-1/2% of either rate base or operating revenues, depending upon which method 
is utilized by the Commission in setting rates. The amount of net income calcu- 
lated as a percentage of operating revenues is considerably greater than that 
calculated as a percentage of rate base. In shifting to the operating revenues 
method, the P.U.C. acted to enable Transit to continue to receive the Fuel Tax 
exemption (P-16, Report of the Commission, P.U.C. No. 3581, p. 1): 
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provided Transit with yet another subsidy. (For earlier subsidies, see 
Sections 8 and 9 of Transit's Franchise, Appendix). It undertook to pro- 
vide the company annually with an amount equal to the difference between 
the school fare and the lowest adult fare for each school child transported. 
(P.L. 87-507, 44 D.C. Code 214(a)—see Appendix). Congress placed a 
ceiling on the total amount of this annual subsidy. The subsidy is limited 
to an amount which will not increase Transit's annual net operating in- 
come over and above that prescribed by the regulatory body as Transit’s 


f 8 
fair rate of return. 


An examination of the legislative history reveals a clear and two- 
fold Congressional intent: (1) to forestall increases in adult fares which 
in whole or part become necessary due to the fact that Transit receives 
only 1/2 of normal revenues in transporting school children; and (b) to 
shift the cost burden of transporting school children at reduced rates 
from the adult transit riders to the community at large as a proper ex- 
pense of educating children. Not only was this expressed as a clear in- 
tent of Congress but represented the unanimous view of the P.U.C., the 
D. C. Commissioners and Transit itself (P-14). Excerpts from the House 
and Senate Reports and from the House Hearings in Exhibit P-14. As the 


legislative history is brief 2 it will not be here considered separately. 


The language of the subsidy legislation is somewhat similar to 
Section 9 of Transit's Franchise providing an exemption from motor 
vehicle fuel taxes. The availability and the amount of such an exemp- 
tion has always been taken into consideration by the Public Utilities 


8 transit's then existing rate of return had been set by the P.U.C. at 4.92% of 
gross operating revenues. An earlier version of the bill would have set a higher 
ceiling at 6.5% of gross operating revenues (see House Hearings cited ftn.9 infra, 
at pp. 1-3). 


S Hearings before Subcommittee No. 4 of the House Committee on the District 
of Columbia, 87th Cong., Ist Sess. on H-R. 6633 and H.R. 6634 "Regulation of 
Fares for Schoolchildren in the District of Columbia" .(1961}; Senate Report No. 
875 on S. 1745, 87th Cong., 1st Sess. (1961); House Report No. 1629 on S. 1745, 
87th Cong. 2d Sess. (1962); Senate Debates. 107 Cong. Rec. 21288-94 (Sept. 26, 
1961); House Debates, 108 Cong. Rec. 8263-69 (May 14, 1962) 
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Commission and WMATC in setting Transit's future rates. We believe 


that similar treatment should be accorded the school subsidy. 


The question is simply this: After the Commission in a rate pro- 
ceeding has determined the fair return to be allowed Transit, should it 
give consideration to revenues which will be realized by the company in 
the form of school subsidy in determining the level of fares to be set to 
enable the company to earn the prescribed return? The WMATC has 
adopted the company's position that the legislation is after the fact in 
nature — that Transit should receive school subsidy only if it fails to 
earn the prescribed return wholly through its fares. 


Transit is free at any time to seek an increase in fares. If fares 
are always f° be set without considering the revenues available as school 
subsidy, then the rates of necessity will have to be set ata level compel- 
ling adult transit riders, rather than the community as a whole, to pay 
higher fares to make up for the losses incurred in transporting school 
children at reduced rates. That is precisely what Transit's president 
told Congress would be avoided by passing the subsidy legislation (P-14, 
p. 2). The purpose of the legislation is wholly negated by the WMATC 
interpretatfon. Unless schoolsubsidy is considered as a source of reve- 
nue in setting fares then the legislation simply cannot have its intended 


effect in forestalling a fare increase. 


If the legislation provided for an after-the-fact subsidy, then fares 
must be set to require adult transit riders to bear the full losses arising 
from the reduced school fare. Thus, the burden of transporting school 
children at reduced rates will be transferred from the adult transit riders 
to the community at large only insofar as WMATC in setting rates, errs 
in its estimate of what Transit's future earnings will be. Surely Congress 
did not intend that the equitable payment of educational expense by the 
community depend upon Commission error! 


Moreover, the legislation cannot serve to forestall rate increases 
whenever Transit,faced with rising costs,decides not to await annual sub- 


sidy payments but requests another round of fare increases. Surely 


‘ 
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Congress did not intend to give Transit the option of deciding whether 
the legislation would have the desired effect of preventing an increase 
in adult fares at least until after the losses due to the reduced school 


fare are being borne by the community rather than the adult transit rider. 


The question before the Court is solely one of law. Petitioners’ in- 
terpretation of the subsidy provision gives full effect to the Congressional 
intent and the unanimous views of the company, the P.U.C. and the Dis- 
trict Commissioners. The WMATC interpretation results in a wholesale 


emasculation of the legislation. 


2. Candor requires that petitioners bring to the court’s attention a 
portion of the legislative history cited by Transit during the Commission 
proceedings. In the Senate report (p. 4) the following sentence appears: 

"With the committee recommending that the amount to be 

paid in subsidy to the carriers should be governed by the 

rate of return established by the appropriate regulatory 

agency or the carriers’ last rate case, there would be no 

reason to expect a substantial school subsidy since rates 

are fixed to provide the return allowed.” 

That sentence, standing by itself, might suggest that subsidy reve- 
nues should be ignored in setting rates. The language, of course, is it- 


self ambiguous. The Senate Committee seems to have been referring to 


the immediate revenue impact of the measure. At the time the legisla- 


tion was being considered, Transit's adult fares had been set to cover all of 
its expenses including the losses resulting from transporting school chil- 
dren at reduced fares. Thus it was likely that during the first few years 
of the legislation the full amount of available subsidy would not be re- 
quired. The legislative history must be viewed as a whole and effect 
should be given to its preponderant. weight -- here to forestall any in- 
crease in fares which would be required if the adult transit rider was 

to continue to be compelled to subsidize the reduced school fares. An 


isolated and ambiguous sentence cannot here be regarded as controlling. 
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B. WMATC'S RELIANCE UPON ADMINISTRATIVE 
EASE IS UNBECOMING AND MISPLACED 


The WMATC offers accounting difficulties to support its interpre- 
tation of the jegislation. A Commission, of course, may not ignore the 


clear pete): of Congress, let alone exercise a legislative function, be- 


cause otherwise it may be required to work a bit harder. But the sug- 
gestions of administrative ease here offered are insubstantial on their 


face. 


The WMATC notes that Transit's school subsidy is computed after 
a calculation of (a) Transit's revenues and expenses in its District of 
Columbia rather than its area-wide operation; and (b) the extent to which 
Transit has earned a fair return in its District of Columbia operations. 
Thus, if subsidy is properly treated as a source of revenue in a rate case, 
the Commission will have to make an allocation for the future test period 
of Transit's D. C. revenues and expenses and an estimate of'the earnings 
of its D. C. operations. 


WMATC is required by the subsidy legislation to annually make 
such ar. allocation and determination in certifying to the District Commis- 
sioners the amount of subsidy to be paid Transit for the past year. In- 
deed, it already had completed its audit with respect to such certification 
for the year ending August 31, 1962 while this case was pending (Op. 7). 
After WMATC has made an allocation and determination for a past period 
in preparing its certification, it hardly is beyond administrative ingenuity 
to project such revenue and expense allocation and income determination 
for a future period. WMATC indicates that changing conditions might 
make such a task difficult. This is but a tempest ina teapot. Transit's 
operations outside the District of Columbia and its non-mass transporta- 
tion activities constitute a very small portion of its over-all operation 
both in terms of passengers and revenues (DCT-9 Schedule No. 1; DCT- 
3, p. 1). WMATC, of course, can always project such allocations and de- 
terminations conservatively and provide a sufficient cushion to protect 
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Transit if conditions do change radically. Certainly WMATC has not 


shown itself averse to exercising "judgment" in other areas. 


Having once established the amount of subsidy, if any, which will 
be available in a future period and having determined the appropriate 
portion to be considered as revenue, the WMATC then can proceed to 
set area-wide rates which together with the portion of subsidy consid- 


ered, will produce the desired area-wide rate of return. 


I. 


WMATC ERRED IN FINDING THAT TRANSIT'S INVESTORS 
HAD NOT BEEN COMPENSATED FOR ASSUMING THE 
OBSOLESCENCE RISKS OF ABANDONED RAIL PROPERTIES 
AND IN BURDENING THE FARES WITH THE UNRECOVERED 
VALUES OF THESE PROPERTIES 


In granting Transit an increase in its token fare, WMATC allowed 
depreciation accruals in the amount of $693,870 to provide for the unre- 
covered values of abandoned street rail properties not used or useful in 


public transportation service.!* It premised this allowance upon the 


finding that the Transit's investors "have not, during the useful life of 
these properties, been compensated for assuming the risk that the rail 
properties and facilities would be inadequate or obsolete before the in- 
vestment in them was entirely recovered..." (Op. 30). Such a finding, 
based upon facts of substance, is required before consumers can be asked 
to provide for the unrecovered values of abandoned properties. Bebchick 
v. P.U.C., supra, 318 F.2d at 195; Washington Gas Light Co. v. Baker, supra, 
188 F.2d at 17-21. 


10 petitioners do not necessarily suggest that the full amount of the available 
subsidy be considered available revenue in setting fares. WMATC should perhaps 
recognize somewhat less than the full amount of the available subsidy and leave 
a cushion to guard against any unforeseen contingencies. 


Le The amount allowed represents a monthly depreciation accrual of $92,516 
taken over the first 8-1/2 months of the future period. It is the terminal accrual 
to be taken for this purpose. 
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We submit that the WMATC finding is inadequate, erroneous and 


contrary to the substantial evidence of record.” Moreover, we believe 
that even if the Commission's finding is upheld, WMATC nevertheless 


erred in allowing such depreciation in the amount of some $693,870. 


A. WMATC ERRED IN THE NATURE AND SCOPE 
OF THE INQUIRY IT UNDERTOOK AND IN 
THE CONCLUSIONS REACHED 


In reaching its conclusion that the investors had not been compen- 
sated for bearing the risk of obsolescence, WMATC mistakenly consid- 
ered the investors both of Capital Transit Company and D. C. Transit 
System, Inc. It purported to study P.U.C. decisions ranging back over 
some 28 yez’s (Op. 27). 


Theabandoned properties here involved were purchased on August 
15, 1956 by D. C. Transit System, Inc., a newly formed corporation, as 
part of the acquisition of the operating assets of Capital Transit Com- 
pany aS whose franchise to operate a mass transportation system in the 
District of Columbia had been revoked by the Congress. D. c. Transit 
was an entirely new and different enterprise. As a result of this trans- 
action in July 1956, "a new set of investors became the owners of the 
mass transportation system facilities in the District of Columbia" (Tr. 
1348-1350). 


me Petitioners challenge places at issue a number of WMATC practices: 
(i) the allowance, as an operating expense, of depreciation charges for abandoned 
property; (ii) the utilization of over-accruals in the bus depreciation account to 
provide for the unrecovered values of abandoned rail properties not otherwise re- 
couped through direct depreciation charges. WMATC recognizes that the latter 
practice is based on the assumption that "depreciation on abandoned rail facilities 
is permissible" (Op. 26). Thirdly, if the WMATC finding is not sustained, there 
will be no need for it to implement its apparent suggestion that amounts be with- 
drawn from the Court-ordered Transit Riders Fund to replenish the depreciation 
reserve (Op. 47). : 


13 Capital Transit Company still remains in existence under the name of Uni- 
versal Marion Corporation (Tr. 1348). 
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The "obsolescence" of abandoned rail properties for which re- 
covery here is sought arose out of the requirement contained in Section 
7 of the Franchise granted by Congress to the newly formed D. C. 
Transit System that it convert to an all-bus operation within seven years. 
The Commission, in its opinion here challenged, correctly found: 

"Tt should also be pointed out that no one prior to the issu- 

ance of a franchise to D. C. Transit System, Inc. contem- 

plated early abandonment of rail properties. The concept 

of total conversion to an all-bus system was expressed for 

the first time in the franchise itself." (Op. p. 28) re 

The conversion requirement of the Franchise was known to the in- 
vestors comprising D. C. Transit System, Inc. before they acquired the 
assets of Capital Transit Company. Indeed, the issuance of such a Fran- 
chise was made a condition of their purchase contract (DCT-24; DCT-24-B). 


The foregoing establishes that the inquiry as to whether investors 
have been compensated for the risk of obsolescence should properly re- 
late to the investors of D. C. Transit System, Inc. and not the investors 
of the predecessor company. The obsolescence flowing from conversion 
arose only upon the issuance and acceptance of a new Congressional 
Franchise by a company composed of new investors. It therefore was 
wholly erroneous for WMATC to inquire whether the investors of Capital 
Transit were ever compensated for assuming the risks of such obsoles- 
cence and to base its ultimate finding upon a determination as to them. 
Moreover, the ironic fact, apparently overlooked by WMATC, is that the 
P.U.C. had already found that Capital Transit's investors had been com- 


F 1 
pensated for the particular risks of obsolescence which they had assumed. 


14 pransit's witness testified to like effect (Tr. 1369). 


15 With respect to'the more general problem of economic obsolescence of street 
rail properties, the P.U.C. found that the investors of Capital Transit Co. had been 
fully compensated for these risks and that transit riders could not be asked to pro- 
vide for such obsolescence. The P.U.C. rendered this determination in its last 
rate case involving Capital Transit Co. issued in September 1955 (BueE=20, pp.1-4). 


DCT-24, 
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B. TRANSIT'S INVESTORS HAVE BEEN AMPLY 
COMPENSATED FOR THE RISKS OF OBSOLESCENCE | 


1. Introduction 


WMATC clearly erred and ignored the substantial evidence of 
record in concluding that Transit's investors had not been compensated 
for bearing the risk of obsolescence of abandoned street rail properties 
resulting from the Franchise requirement to convert to an all-bus oper- 


ation. 


Transit's investors have realized a return on their investment 
grossly in excess of that normally warranted in the amount of approxi- 
mately $4 million. This excessive return has compensated them fully 
for the costs and burdens arising from the requirement of conversion 
and the accompanying obsolescence of properties. Toa considerable 
degree, this has been the result of positive P.U.C. action. To some ex- 
tent, it was due to P.U.C. and WMATC acquiescence in permitting the 
investors to take the benefit of certain windfalls. More specifically: 


a. Transit's investors have realized large capital gains 
(approximately $2 million) from the sale of the properties purchased 
in 1956 which were not useful in an all-bus operation. The P.U.C. per- 
mitted Transit to charge earned surplus with substantially all of these 
capital gains. 


b. The P.U.C., inorder to facilitate conversion, adopted an 
inflated rate base to permit an extremely high return. Moreover, such 


a base enabled Transit to receive larger amounts of motor vehicle fuel 


tax exemption. 


c. The P.U.C., inorder to facilitate conversion, permitted 
Transit to shift from a rate base-rate of return to gross operating reve- 
nues method of setting rates. 
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2. Transit's Investors Have Realized An Excessive 
Return on Their Investment. 

The excessive return which Transit has earned since it assumed 
the burden to provide transportation services in the District of Colum- 
bia is strikingly shown in Exhibits P-11 and P-12. Net income as a per- 
centage of average book equity has averaged 59.7% for D. C. Transit — 
during the eight-year period 1947-1954 Capital Transit's average was 
3.5%."° 


During the period 1957 to 1962 Transit's investors earned a re- 
turn on their book equity which was $3,885,000 in excess of the amount 
warranted by Transit's cost of equity capital of about 13% (P-12) (Tr. 
1010-1011). Yet WMATC blithely asserts (Op. 27) that one can ignore 
the return which the stockholders have realized on their investment in 
the company because the P.U.C. set the company'sreturn on the basis of rate 


pase? and/ or operating ratio rather than return on equity. But it certainly 


is clear that the method chosen to calculate the return established is 
quite beside the point. What alone is relevant to the issue here is the 
amount of return realized by the investors, whether as a result of such 
regulatory procedure or not. Whether Transit's investors received 
compensation for any risk can be determined only by scrutinizing the 
profits that were permitted to realize — not the method used to set the 
rates which may have given rise to a portion of the excessive return 


realized. 


a. Windfall CapitalGains. Since commencing operations 
Transit has realized substantial gain from the sale of properties ac- 
quired in 1956 which are not useful for its all-bus operations. 


During the five-year period 1957-1961, Transit earned a 5.6% return on the 
average investment rate base and 6.9% return on the P.U.C. rate base. In the 
five years 1950 to 1955, the predecessor company earned an average of 4.4% on 
the average investment rate base (DCT 38-B). 


17 the Baker case recognizes that compensation may be provided in fixing 
the permissible rate of return on rate base. 188 F.2d at 20. 


27 


The P.U.C. permitted the company to credit directly to earned 


surplus some $1,787,799 representing a portion of the capital gain re- 
alized from the sale of Fourth Street Shop and Southern Carhouse prop- 
erties, a transaction which the Commission indicated it was "unable to 
disassociate . . . from the imminent retirement of all rail properties 
under the mandate contained in the franchise." (Order No. 4577, p. 8) a 


The P.U.C. noted that a strict application of the uniform system 
of accounts would require the crediting of all gains realized from the 
sale of depreciable property to the depreciation reserve and not to 
earned surplus. Nevertheless, it permitted the Company's investors 
to receive the amount indicated above (Order No. 4577, pp. 6-7). More- 
over, not only did Transit's investors receive the full benefit of this gain 
but they were able to claim exemption from income taxes under the in- 
voluntary conversion provisions of the Internal Revenue Code (Order No. 
4577, p. 8). 


Transit has recently realized a net gain of $183,357 on the sale of 
the Georgia Eastern Terminal, a depreciable item of property (Tr. 807). 
Moreover, it is anticipated further gains will be realized on additional 
company properties not useful in the public service as a result of con- 
version to an all-bus program (Tr. 807-808; 864-868). 


Petitioners do not here challenge the propriety of the P.U.C.'s ac- 
counting practices. The critical question is whether the realization of 
such gains on certain properties by Transit investors constitute com- 


pensation for the risk of obsolescence and losses on others. 


ae Of this amount $837,210.75 represented gain realized on depreciable prop- 
erty; $950,568.55, the gain on the land (Order No. 4577, p. 8). 


a The Commission did order that a portion of the total gain in the amount of 
$613,661 be credited to the depreciation reserve equal to the original cost of the 
depreciable property. This particular action of the Commission was sustained 
against company attack in D. C. Transit v. P.U.C., 110 U.S. App. D.C. 241, 292 
F.2d 734 (1961). The $1,787,000 increase in earned surplus represented the bal- 
ance of the gain after this portion had been credited to the depreciation reserve. 
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All of the properties here involved were acquired by Transit's 
investors in 1956 in the knowledge that a portion of them would be ren- 
dered obsolete due to the requirements of conversion. As a result of 
the conversion program, the disposition of certain of these obsolete 
properties resulted in gain which flowed to the investors; the retire- 
ment of other of these resulted in losses. Yet in evaluating whether 
Transit's investors have been compensated for the risks of obsoles- 
cence inherent in the acquisition of properties marked for withdrawal 
from public service, WMATC would have us ignore the profits realized 
by the investors and fasten attention solely upon the losses which are to 
be provided for by the riders through the fares. 


WMATC attempts to escape the problem by making the mislead- 
ing and wholly irrelevant observation that the investors are entitled to 
the gains realized on the disposition of non-depreciable assets such as 
land. That is not true.2° But even if it were, Transit's investors here 


a fact which WMATC overlooks. Moreover, whatever proper accounting 
treatment is as to non-depreciable items, the question here is whether 
such gains realized by the investors should be viewed as compensation 
associated with the risks involved in acquiring the 1956 properties mark- 


ed for obsolescence. 


There simply is no basis for WMATC's conclusion that one must 
ignore this compensation which results from conversion to an all-bus sys- 
tem, andthat the riders must provide yet additional compensation to cover 
the losses arising from the retirement of related properties due to the 
same process of conversion. The doctrine of "heads, I win; tails, you 
lose" has no place in responsible utility regulation. Nor is it consistent 
with the requirement that consumers may not be charged with retirement 


20 See Re Peoples Gas Light & Coke Co.. 27 PUR 3d 209, 229 (11. Commerce 
Comm., 1959). WMATC relies solely upon Board of Public Utility Commissioners 
v. New York Telephone Co., 271 U.S. 23 (1926). That case is wholly inapposite. 
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losses due to conversion unless the investors have sustained an "actual 
loss" rather than a book loss. Minneapolis Street Railway Co. v. City 
of Minneapolis, 86 N.W. 2d 657 (Minn., 1957). : 


b. Rate of Return and Inflated Rate Base. The excessive 
return that Transit investors have realized has in fact compensated them 
for the risk of obsolescence. This was not accidental. It resulted toa 
large degree from the actions of the P.U.C. designed to substantially 
boost Transit's earnings in view of the risks and costs attendant upon 
the requirement to convert to an all-bus operation. WMATC seeks to 


double chawse the transit riders. 


The P.U.C. consistently acted to provide Transit with an overly 
liberal return because of the problems posed by conversion. This is 
evident in the Commission's initial determination of the fair return which 
Transit ae be permitted to earn (DCT-"). 


The P.U.C. rejected the purchase price rate base proposed by its 
staff becayfse a 6-1/2% return on that rate base would provide Transit 
investors with a return of only 23.92% on the equity capital. ‘While the 
Commission noted that a return equity capital of 23.92% "by normal 
standards would appear to be more than sufficient to compensate the in- 
vestors fof the use of their funds", it nevertheless adopted an inflated 
rate base which would result in a return of 87% on equity investment 


(DCT-17, pp. Taye: Such a rate base was used in subsequent P.U.C. rate 


proceedings. 


21 The P.U.C. adopted a rate base representing the arithmetic average between 
a base reflecting the purchase price of D. C. Transit's assets and one reflecting 
the net depreciated original cost of these assets. The difference between these 
two bases, which were averaged, represented the $10 million discount for which 
Transit obtained the properties. While the P.U.C. properly gave transit riders 
some benefit of this discount in providing for reduction of the annual depreciation 
charge by $1 million over a 10-year period, it nevertheless required Transit 
riders to provide the company's investors with a return on one-half of the dis- 
count; that is, a return on an amount which Transit's investors had not provided. 
Thus, it is misleading to suggest that the full benefit of the discount flowed and is 
flowing directly to transit riders (Op. 29). That would have been the case if the 
P.U.C. hadlfollowed the proper course of not only adjusting depreciation charges 
to reflect the purchase price of the properties but had similarly adjusted the rate 
base in determining allowable return. See Milwaukee & S. Transport Corp. v. 
Wisconsin PSC, 268 Wis. 573, 68 N.W. 2d 522 (1955). 
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In sanctioning a return to Transit's investors almost four times 
greater than that sufficient by normal standards, the Commission ex- 
pressly based this action upon the need to place the company in a posi- 
tion to raise the necessary amount of new capital required for new equip- 
ment — to adequately reward stockholders as to make Transit an attrac- 
tive situation for private investors. The Commission took specific note 
of the following factors: 

(2) The realization that we are dealing with a new 
enterprise; 


(3) The urgent need for new bus equipment to re- 
place equipment presently in use; 


'(4) The mandatory requirements of the franchise 
for initiating and carrying out a gradual conversion from 
street railway to bus operations over a period of 7 years; 


(5) The requirements for cash to replace street- 
cars with buses" (DCT-7, p. 2). 


c. Ratemaking Standard. Another illustration of P.U.C. ac- 
tion designed to provide Transit's investors with a high return as com- 
pensation for the costs and risks associated with conversion is indicated 
by the shift from rate base to gross operating revenues as a standard 


for determining their return. The P.U.C. recognized such a shift not 


only would mean a more liberal return on equity but would result in a 
continuation of Transit's exemption from motor vehicle fuel taxes (P-16, 
Commission Report, p. 1). In denying such a shift in 1959, the P.U.C. 
reiterated its earlier position that a possible shift to the more liberal 
ratemaking standard was related to the required conversion program, 
and that the shift could not be permitted until Transit had undertaken a 
substantial program of converting from streetcars to buses with the re- 
lated increase in investment required thereby (P-16). The P.U.C. then 
set forth the conditions precedent for its approval of a shift to gross 
operating revenues — completion of a significant portion of the conver- 


sion from streetcars to buses. 
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A year later the P.U.C. found that these conditions had been met 
and sanctioned the shift to gross operating revenues (DCT-46A). The 
Commission noted that the Company had abandoned 61.1% of its street 
railway trackage and had given certain commitments to acquire sub- 
stantial numbers of new buses (Id. pp. 4-5). , 


Thus, a shift to gross operating revenues with its liberal return 
and subsidy treatment 2” was linked directly to the actual obsolescence 
of street rail properties arising through conversion. When such obso- 
lescence became imminent due to Transit's substantial discharge of its 
obligation to convert, the Commission again stepped in to insure that the 
investors would be amply rewarded for the risks. | 


It is clear that the $3,885,000 which Transit's investors have re- 
alized in excessive returns have amply compensated them for the risk 
of obsolescence (P-12). 


C. WMATC ERRED IN PERMITTING A DEPRECIATION CHARGE 
OF $693,870 DURING THE TEST PERIOD TO PROVIDE FOR 
UNRECOVERED VALUES OF ABANDONED RAIL PROPERTIES 


1. The Amount Was Overstated. 


If this Court concludes that WMATC acted properly in finding that 
Transit's investors have not been compensated for assuming the risk of 


obsolescence, the Commission nevertheless erred in charging transit 
riders with the amount of $693,870 for the first 8-1/2 months of the test 
period to provide for the unrecovered values of abandoned rail properties 
(Tr. 1003-1008). It was clearly established at hearing that the balance of 
$693,870 to be accrued as an operating charge was substantially over- 
stated. The balance of $693,870 was based on an estimate of unrecovered 
value which assumed that the disposition of all of the abandoned rail prop- 
erties would produce a net salvage value of $492,295. Asa matter of 


ee See footnote 7, supra. 
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actual fact, the salvage realized through November 30, 1962, amounted 

to $864,377. Thus, Transit had already realized excess salvage in the 
amount of $372,132 (WMATC-17, Tr. 716-17). Moreover, there is a 
likelihood that the amount of excess salvage already realized may in- 
crease further, as the WMATC staff witness did not know whether Trans- 
it had disposed of all of its properties having salvage value (Tr. 813-814). 


As the amount of excess salvage already realized is clearly known, 
it was erroneous to permit a further (and final) depreciation charge of 
$693,870. At the very least, this final charge should have been reduced 
by the amount of excess salvage already realized. The proper charge 
then would have been $321,000 (Tr. 815). The WMATC witness admitted 
as much and declined to make a recommendation as to whether the theo- 
retical estimate of $693,000 should be charged in its entirety to transit 
riders as the final depreciation expense for abandoned rail properties 
(Tr. 817). 


The only response which WMATC makes is that under-accruals in 


other accounts may develop which may offset the excess salvage already 


realized (Op. p. 29). This is a mere wistful hope. There is no basis in 
the evidence of record which indicates or even suggests the likelihood of 
such under accrual in other accounts (Tr. 717). It is equally consistent 
with the lack of evidence on this point to conclude that over-accruals may 
arise inother accounts. Indeed,given the excess salvage realized, the evi- 
dence of record points in this latter direction. However, all the WMATC 
witness could suggest was that further study would be helpful (Tr. 717, 
815-816). 


This Court has clearly indicated that the desirability of study does 
not justify the charging of expenses which on their face are excessive, 
particularly when a fare increase hangs in the balance. Bebchick v. 
P.U.C., supra, 318 F.2d at 194. If WMATC felt a study to be desirable, 
it should have deferred any further charge pending such a reexamination. 
There was certainly no warrant in allowing more than $321,000 which its 
earlier analysis indicated to be the remaining unrecovered value, net of 


actual salvage. 
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2. Capital Gains Should Be Considered in Determining 
The Amount of the Charge. 

If capital gains realized upon the disposition of obsolete 1956 prop- 
erties are not considered as such compensation as to preclude depreci- 
ation on abandoned properties, then surely the gains must at least be 
recognized in determining the amount of depreciation to be charged. 28 


There is no warrant for the Commission's practice of requiring 
transit riders to provide in full for the unrecovered cost of obsolete rail 
properties while giving the investors all of the benefits from gains realized 
through disposition of properties not retained for use in an all-bus opera- 
tion. Before allowing any further operating charge for the unrecovered 
values of abandoned properties, WMATC should have taken into account 
the 1.8 million dollar capital gain realized from the sale of the Fourth 
Street Shop and Southern Carhouse properties, the $182,000 realized on 
the Georgia Eastern AyvenueTerminal and the gains to be realized on other 
properties which are not useful in bus operation and will be disposed of. 
WMATC'! sywitness conceded that this would be proper and equitable rate- 
making procedure (Tr. 812). 


3. WMATC Erred in Allowing a Non-Recurring and 
Extraordinary $693,870 Depreciation Charge in | 
Ordering a Fare Increase. 

WMATC permitted $693,870 as a terminal extraordinary deprecia- 
tion charge for the period January 1-August 15, 1963. It acted arbitrari- 
ly in rais*g fares to provide for the recovery of this non-recurring and 
extraordinary expense which would be experienced only in the first 8-1/2 
months of the future test period and only for 4 months after the increased 
fares came into effect. In failing to re-establish a reasonable period of 


amortization of the remaining loss which would not unduly burden future 


z3 The estimates as to the unrecovered values of abandoned rail properties up- 
on which the Commission relies gave no consideration as to possible capital gains 
to be realized upon the disposition of some of these properties (Tr. 809-10). 
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fares, WMATC permits Transit to realize excessive earnings at the ex- 
piration of the existing charge. The fares established to cover this 
charge continue to be collected after August 15, 1963. Thereafter the 
revenues merely contain a phantom expense and result in excessive 
earnings. It is well established that allowable expenses of a test period 


must be limited to those ordinarily experienced and may not include non- 


recurring items not characteristic of the period in which the fares will 
24 
be charged. 


IV. 
WMATC'S ERRORS ARE SUBSTANTIAL 


The errors committed by the WMATC require that Order No. 245 
be set aside and that a judgment ordering restitution be entered similar 
to that provided in Bebchick v. P.U.C., supra, 318 F.2d at 203-204. 


1. Restitution is an appropriate remedy regardless of the basis 
on which Order No. 245 is set aside. Washington Gas Light Co. v. Baker, 
supra. 


2. WMATC's calculation of net operating income and the resulting 
return would be substantially larger but for its errors in excluding school 
subsidy aS a source of revenue and in allowing depreciation expense on 
abandoned rail property. 


WMATC found that the prior existing fare structure (25 cent cash 
fare, 5 tokens for $1.00) would yield a net operating income in the amount 
of $937,669 (Op. 38). It further found that the new fare structure being au- 
thorized (25 cent cash fare, 4 tokens for 85 cents) would produce a net 
operating income in the amount of $1,480,746 (Op. 41). Thus the Commis- 
sion sanctioned an increase in the token fare in order to provide Transit 
with an increase in its net operating income in the amount of $543,077. If, 


—_ 


a American Overseas Airlines v. CAB, 103 U.S. App. D.C. 41, 254 F.2d 744 
(1958). See also Re Housatonic Public Service Co., 22 PUR 3d 1, 9-10 (Conn. 
P.U.C., 1958). 
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however, the Commission had not erred in its exclusion of school sub- 
sidy from revenues, and in its allowance of depreciation expense on 
abandoned properties, Transit's net operating income under the exist- 
ing fare would have been substantially greater — they would have ex- 
ceeded the $1,489,746 which the Commission found to be a fair return?” 


WMATC permitted Transit to take depreciation expense on aban- 
doned rail properties for the first 8-1/2 months of the test period in an 
amount of $693,870. If the Court finds either (a) that the Commission 
failed to make an adequate finding which is requisite for such an allow- 
ance or (b) no further amounts should have been allowed pending a re- 
determination of the actual unrecovered values of such abandoned prop- 
erties, the net operating income under the then existing fares would have 
amounted to $1,631,539." Even if the Court finds that the Commission 
could properly have allowed a lesser depreciation charge which gave ef- 
fect to excess salvage already realized in the amount of $379,132, net 
operating income would have amounted to $1,309,801. 


In addition to the foregoing, Transit's net operating income under 
existing fares would have been further increased by recognition of school 
subsidy as a source of revenue. Asa subsidy rate of 10 cents for each 
of the 547,246 school children which Transit estimated it would carry 
during the 1963 test year (DCT-9 Schedule No. 1), the maximum avail- 
able subsidy would amount to $547,246. This additional revenue is sub- 
ject to taxation. Assuming the maximum potential rate of 54.3%, Trans- 


it's net opérating income would be increased by a minimum of $249,892. 


25 The evidence submitted by petitioners’ witness Stromberg indicated that 
Transit should be permitted to earn a fair return of $1,107,000 (Tr. 981-82, suprap 14). 


26 «5 Transit does not take amounts allowed for depreciation on abandoned 
rail properties as a business expense deduction on its tax returns, disallowance 
of such charges would not increase Transit's taxable income but would increase 
net operating income in the full amount of the disallowance (Tr. 267-268). 


27 Transit's maximum potential income tax rate, rounded, is 54.3%. This re- 
flects a 52% Federal rate with credit given for D.C. taxes at 4.6% and Maryland 
taxes at .2225%. 
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Given the peculiarities of Transit's tax structure, however, it is most 
unlikely that Transit would be required to pay the full potential tax. In- 
deed,it is possible that an increase in its revenues of school subsidy in 
the amount of $547,246 would result in little or no increase in its taxes, 
so that its net operating income would be increased by substantially the 
full amount of the subsidy 7° 


Thus the potential increase in net operating income resulting from 
a recognition of school subsidy as a source of revenue would range from 
a low of $249,892 to a high of $547,246, depending upon the tax effects, 
with the likelihood being that the net amount would be in the higher reach- 
es of this range.” 


CONCLUSION 


Petitioners respectfully pray the Court to reverse Order No. 245. 
As the appropriate form of judgment depends upon the manner in which 
the questions presented are determined, we suggest that counsel be per- 
mitted to submit a memorandum as to possible forms of relief in the event 
that Order No. 245 is reversed. Such a memorandum could explore the 


28 Detitioners’ expert witness, Stromberg, introduced an exhibit which showed 
that the inclusion of school subsidy in revenues would not result in any increased 
taxation (P-13). Stromberg reached this conclusion after specifically giving 
weight to and calculating possible tax effects of this additional school subsidy 
revenue (Tr. 1013-14; 1016-17). His exhibit differs with the calculations appear- 
ing in the WMATC Opinion, as it assumes a reduction in the cash fare to 20 cents 
and a 17 year depreciable life for buses rather than the 14 year period subse- 
quently adopted by the Commission. 


2 If the Court finds’ that a knowledge of the precise net amount of subsidy 
available to Transit during the test period would be helpful, we suggest that the 
WMATC be instructed 'to prepare and file this simple calculation (Cf., Section 
17(a) of the Compact.) 
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mechanics of providing restitution and interest thereon, the nature of 


further proceedings before the Commission, and the payment of attor- 


neys' fees and expenses of litigation. 


Respectfully submitted, 


LEONARD N. BEBCHICK 


Ginsburg and Leventhal 
One Farragut Square South 
Washington 6, D. C. 


Counsel for Petitioners, 
Richard A. Williams and , 
Alfred S. Trask 


A-1 


APPENDIX 


A. LEGISLATION REGARDING DISTRICT OF 
COLUMBIA SCHOOLCHILDREN FARES 


Reduced Fare: Act of August 9, 1955, 69 Stat. 616, 
ch 680, §1, 44 D.C. Code 214a_ ee a Ore Sei 
Notwithstanding provisions of the joint resolution en- 
titled "Joint resolution to authorize the merger of street- 
railway corporations operating in the District of Colum- 
bia, and for other purposes", approved January 14, 1933, 
and the provisions of the unification agreement incorpo- 
rated therein, and notwithstanding the provisions of the 
Act entitled "An Act to provide for the transportation of 
schoolchildren in the District of Columbia at a reduced 
fare", approved February 25, 1931, the Public Utilities 
Commission of the District of Columbia shall fix the rate 
of fare for transportation by street railway and bus of © 
schoolchildren going to and from public, parochial, or | 
like schools in the District of Columbia at not more than 
one-half the cash fare established from time to time by 
the Public Utilities Commission for regular route trans- 
portation within the District of Columbia, and shall estab- 
lish rules and regulations governing the use thereof. No 
fares for schoolchildren shall be available to per eo ne over 
eighteen years of age. 


2, Sybsidy provision: Act of June 28, 1962, 76 Stat. 113, 
PIL. 87-507, §1(2), 44 D.C. Code 214a 


rm after giving effect to any and all motor vehicle fuel 
tax and real estate tax exemptions, the net operating in- 
come from mass transportation operations in the District 
of Columbia of any common carrier required to furnish 
transportation to schoolchildren at a reduced fare under 
this section for any twelve-month period ending August 31 
is less than the rate of return established by the regulatory 
commission having jurisdiction in such carrier's last rate 
case, net after all taxes properly chargeable to transporta- 
tion operations, including but not limited to income taxes, 
on its gross operating revenues in the District of Colum- 
bia, exclusive of any school fare subsidy, then the Wash- 
ington Metropolitan Area Transit Commission shall, as 
soon as practicable after such August 31, certify to the 
Commissioners of the District of Columbia or their desig- 
nated agent with respect to such twelve-month period: | 
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(1) an amount which is the difference between the total 
of all reduced fares paid to each such carrier by school- 
children in accordance with this section and the amount 
which would have been paid to each such carrier if such 
fares had been paid at the lowest adult fare established 
by the Commission for regular route transportation; and 
(2) an amount which is the amount by which each such 
carrier's net operating income from mass transporta- 
tion operations in the District of Columbia is less than 
such rate of return established by the appropriate regu- 
latory commission in the carrier's last rate case, after 
giving effect to the aforesaid tax exemptions, exclusive 
of any such school fare subsidy. Upon such certification, 
the Board of Commissioners of the District of Columbia 
shall pay to each such carrier an amount equal to the 
amount certified pursuant to clause (1) thereof; except 
that in no event shall such amount exceed the amount 
certified pursuant to clause (2) hereof. 


B. THE WASHINGTON METROPOLITAN AREA TRANSIT 
COMPACT; ACT OF SEPTEMBER 15, 1960, 74 STAT. 
1031, P.L. 86-794, 1 D.C. CODE 1410, TITLE Il 


Section 6(a)(3): 


In the exercise of its power to prescribe just and 
reasonable fares and regulations and practices relating 
thereto, the Commission shall give due consideration, 
among other factors, to the inherent advantages of trans- 
portation by such carriers; to the effect of rates upon 
the movement of traffic by the carrier or carriers for 
which the rates are prescribed; to the need, in the public 
interest, of adequate and efficient transportation service 
by such carriers at the lowest cost consistent with the 
furnishing of such service; and to the need of revenue 
sufficient to enable such carriers, under honest, eco- 
nomical,and efficient management, to provide such serv- 
ice. 


Section 6(a)(4): 


It is hereby declared as a matter of legislative 
policy that in order to assure the Metropolitan District 
of an adequate transportation system operating as pri- 
vate enterprises the carriers therein, in accordance with 
standards and rules prescribed by the Commission, should 
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be afforded the opportunity of earning such return as to’ 
make the carriers attractive investments to private in-: 
vestors. As an incident thereto, the opportunity to earn 
a return of at least 6-1/2 per centum net after all taxes 
properly chargeable to transportation operations, includ- 
ing but not limited to income taxes, on gross operating 
revenues, shall not be considered unreasonable. 


Section 17(a): 


Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the court of appeals 
of the United States for the fourth circuit, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty (60) days after the order 
of the Commission upon the application for rehearing, a 
writtey petition praying that the order of the Commission 
be modified or set aside. A copy of such petition shall 
forthwith be served upon any member of the Commission 
and thdreupon the Commission shall certify and file with 
the court a transcript of the record upon which the order 
complained of was entered. Upon the filing of such tran- 
script such court shall have exclusive jurisdiction to af- 
firm, modify, or set aside such order. The finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and — 
shall show to the satisfaction of the court that such addi- 
tional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the pro- 
ceedings before the Commission, the court may order such 
additional evidence to be taken before the Commission and 
to be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem prop- 
er. The Commission may modify its findings as to the 
facts by reason of the additional evidence so taken, and it 
shall file with the court such modified or new findings, 
which if supported by substantial evidence, shall be con- 
clusive, and its recommendations, if any, for the modifica- 
tion or setting aside of the original order. The court may 
affirm or set aside any such order of the Commission, and 
state the reasons therefor and such judgment shall be final, 
subject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in sections 239 
and 240 of the Judicial Code, as amended (U.S.C. Title 28, 
sections 346 and 347). 
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C. THE CONGRESSIONAL FRANCHISE OF D. C. TRANSIT SYSTEM, 
INC.. ACT OF JULY 24, 1956, 70 STAT. 598, CH. 669 


Section 4: 


It is hereby declared as a matter of legislative policy 
that in order to assure the Washington Metropolitan Area of 
an adequate transportation system operating as a private 
enterprise, the Corporation, in accordance with standards 
and rules prescribed by the Commission, should be afforded 
the opportunity of earning such return as to make the Cor- 
poration an attractive investment to private investors. As 
an incident thereto the Congress finds that the opportunity to 
earn a return of at least 6-1/2 per centum net after all taxes 
properly chargeable to transportation operations, including 
but not limited to income taxes, on either the system rate 
base or on gross operating revenues would not be unreason- 
able, and that the Commission should encourage and facili- 
tate the shifting to such gross operating revenue base as 
promptly as possible and as conditions warrant; and if con- 
ditions warrant not later than August 15, 1958. It is further 
declared as a matter of legislative policy that if the Corpora- 
tion does provide the Washington Metropolitan Area with a 
good public transportation system, with reasonable rates, the 
Congress will maintain a continuing interest in the welfare 
of the Corporation and its investors. 


Section 7: 


The Corporation shall be obligated to initiate and carry 
out a plan of gradual conversion of its street railway opera- 
tions to bus operations within seven years from the date of 
the enactment of this Act upon terms and conditions pre- 
scribed by the Commission, with such regard as is reason- 
ably possible when appropriate to the highway development 
plans of the District of Columbia and the economies im- 
plicit in coordinating the Corporation's track removal pro- 
gram with such plans; except that upon good and sufficient 
cause shown the Commission may in its discretion extend 
beyond seven years, the period for carrying out such con- 
version. All of the provisions of the full paragraph of the 
District of Columbia Appropriation Act, 1942 (55 Stat. 499, 
533), under the title "HIGHWAY FUND, GASOLINE TAX 
AND MOTOR VEHICLE FEES”, subtitle "STREET IM- 
PROVEMENTS", relating to the removal of abandoned 
tracks, regrading of track areas, and paving abandoned 
track areas, shall be applicable to the Corporation. 


Section 8 8: 


As of August 15, 1956, paragraph numbered 5 of sec- 
tion 6 of the Act entitled "An Act making appropriations 
to provide for the expenses of the Government of the Dis- 
trict of Columbia for the fiscal year ending June thirtieth, 
nineteen hundred and three, and for other purposes", ap- 
proved July 1, 1902, as amended (D.C. Code, sec. 47-1701), 
is amended by striking out the third and fourth sentences 
and inserting in lieu thereof the following: "Each gas, . 
electric-lighting, and telephone company shall pay, in addi- 
tion to the taxes herein mentioned, the franchise tax im- 
posed by the District of Columbia Income and Franchise 
Tax Act of 1947, and the tax imposed upon stock in trade 
of dealers in general merchandise under paragraph number- 
ed 2 of section 6 of said Act approved July 1, 1902, as . 
amended." 


(b) Notwithstanding ‘subsection (a) of this section, the 
Corporation shall be exempt from the following taxes: . 


(1) The gross sales tax levied under the District of 
Columbia Sales Tax Act; 


(2) The compensating use tax levied under the Dis- 
trict of Columbia Use Tax Act; 


(3) The excise tax upon the issuance of titles to motor 
vehicles and trailers levied under subsection (j) of section 
6 of the District of Columbia Traffic Act of 1925, as amend- 
ed (D.C. Code, sec. 40-603 (j) (4) ); 


(4) The taxes imposed on tangible personal opener: 
to the same extent that the Capital Transit Company was 
exempt from such taxes immediately prior to the effective 
date of this section under the provisions of the Act of Jaa 
1, 1902, as amended; and 


(5) The mileage tax imposed by subparagraph (b) of 
paragraph 31 of section 7 of the Act approved July 1, wee 
as amended (D.C. Code, sec. 47-2331 (b) ). 


Section 9: 


(a) Except as hereinafter provided, the Corporation 
shall not, with respect to motor fuel purchased on or after 
September 1, 1956, pay any part of the motor vehicle fuel 
tax levied under the Act entitled "An Act to provide for a 
tax on motor vehicle fuels sold within the District of Co- 
lumbia, and for other purposes", approved April 23, 1924, 
as amended (D.C. Code, title 47, chapter 19). 
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(b) For the purposes of this section— 


(1) the term "a 6-1/2 per centum rate of return" 
means a 6-1/2 per centum rate of return net after all 
taxes properly chargeable to transportation opera- 
tions, including but not limited to income taxes, on the 
system rate base of the Corporation, except that with 
respect to any period for which the Commission uti- 
lizes the operating ratio method to fix the rates of the 
Corporation, such term shall mean a return of 6-1/2 
per centum net after all taxes properly chargeable to 
transportation operations, including but not limited to 
income taxes, based on gross operating revenues; and 


(2) the term "full amount of the Federal income 
taxes and'the District of Columbia franchise tax levied 
upon corporate income" means the amount which would 
have been payable in the absence of write-offs in con- 
nection with the retirement of street railway property 
as contemplated by section 7 of this part, but only to 
the extent that such write-offs are not included as an 
operating expense in determining net earnings for rate- 
making purposes. 


(c) As soon as practicable after the twelve-month period 
ending on August 31, 1957, and as soon as practicable after 


the end of each subsequent twelve-month period ending on 
August 31, the Commission shall determine the Corporation's 
net operating income for such twelve-month period and the 
amount in dollars by which it exceeds or is less than a 6-1/2 
per centum rate of return for such twelve-month period. In 
such determination the Commission shall include as an oper- 
ating expense ‘the full amount of the motor vehicle fuel tax 
which would be due but for the provisions of this section on 
the motor fuel purchased by the Corporation during the 
twelve-month period, and the full amount of the Federal in- 
come taxes and the District of Columbia franchise tax levied 
upon corporate income. The Commission shall certify its 
determination to the Commissioners of the District of Co- 
lumbia or their designated agent. If the net operating in- 
come so certified by the Commission equals or is more than 
a 6-1/2 per centum rate of return, the Corporation shall be 
required to pay to such Commissioners, or their designated 
agent, the full amount of the moter vehicle fuel taxes due on 
the purchase of motor fuel made by the Corporation during 
such twelve-month period. If the net operating income so 
certified is less than a 6-1/2 per centum rate of return, the 
Corporation shall pay to such Commissioners, or their desig - 
nated agent, in full satisfaction of the motor vehicle fuel tax 
for such period an amount, if any, equal to the full amount of 
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said motor vehicle fuel tax reduced by the amount neces- 
sary to raise the Corporation's rate of return to 6-1/2 per 
centum for such period, after taking into account the ef- 
fect of such reduction on the amount of the Federal income 
taxes and the District of Columbia franchise tax levied up- 
on corporate income payable by the Corporation for such 
period. Within thirty days after being notified by the said 
Commissioners or their designated agent of the amount of 
the motor vehicle fuel tax due under this section, the Cor- 
poration shall pay such amount to the said Commissioners 
or their designated agent. 


(a) If not paid within the period specified in subsection 
(c), the motor vehicle fuel tax payable under this section 
and the penalties thereon may be collected by the Commis- 
sioners of the District of Columbia or their designated agent 
in the manner provided by law for the collection of taxes due 
the District of Columbia on personal property in force at the 
time of such collection; and liens for the motor vehicle fuel 
tax payable under subsection (c) and penalties thereon may 
be acquired in the same manner that liens for personal prop- 
erty taxes are acquired, 


(e) Where the amount of the motor vehicle fuel tax pay- 
able under subsection (c), or any part of such amount, is not 
paid on or before the time specified therein for such payment, 


there shall be collected, as part of the tax, interest upon such 
unpaid amount at the rate of one-half of 1 per centum per 
month or portion of a month. 


({) The Commissioners of the District of Columbia or 
their designated agent are hereby authorized and directed to 
issue to the Corporation such certificates as may be neces- 
sary to exempt it from paying any importer the motor ve- 
hicle fuel tax imposed by such Act of April 23, 1924, as 
amended, or as hereafter amended. 


(g) (1) From and after the time fixed in paragraph (2) 
of this subsection the Corporation shall not be required to 
pay reai estate taxes upon any real estate owned by it.in the 
District of Columbia and used and useful for the conduct of 
its public transportation operations to the extent that the 
Commission has determined under such rules and regula- 
tions as it may issue that the Corporation's net operating in- 
come in the previous year was insufficient, after giving ef- 
fect to the tax relief provided in the preceding subsections, 
to afford it a 6-1/2 per centum rate of return. 
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(2) This subsection shall take effect upon the comple- 
tion of the program contemplated in section 7 of this 
part, as certified by the Commission to the Commission- 
ers of the District of Columbia, or at such earlier time 
as the Commission may find that the said program has 
been so substantially completed that the taking effect of 
this subsection would be appropriate in the public inter- 
est and shall so certify to the Commissioners of the Dis- 
trict of Columbia. 
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STATEMENT OF QUESTIONS PRESENTED 

Respondent Washington Metropolitan Area Transit Commission 
believes the issues to be as follows: 

1. Did the Commission err in its construction of Public 
Law 87-507 by holding as a matter of law that it could not consider 
any monies which may flow to Transit under said law? 

2. Did the Commission err in law and in fact in finding 
that the investors of Transit had not been compensated in whole or 
in part in assuming the risk of obsolescence of abandoned rail 
property? 

3. Assuming Issue No. 2 is answered in the negative, did 
the Commission err in law and in fact in allowing an operating 


expense of $693,870 as unrecovered value of abandoned rail property? 


4. Did the Commission err in concluding as a matter of 
law that it was required to use the operating ratio theory of rate 
making and because of this did it err in its subsidiary findings 
and conclusions (a) that an operating ratio between 95% and 95.2% 
falls within the range of a fair return; (b) that net operating 
income of approximately $1,480,000 is fair and reasonable and con- 
stitutes a fair return for the future annual period; (c) that the 
existing fare structure (including a token fare of 5 tokens for $1.00) 
is unjust and unreasonable and will not produce such net earnings as 
to make investments in Transit attractive to private investors, to 


service ita debt, pay a reasonable dividend and retain a reasonable 


portion thereof in its business; and (d) that the Commission was not 


ne 
permitted to give significant consideration to return on equity 


capital as a stahdard in ascertaining a fair rate of return, and 
that the allowable rate of return should be the same regardless of 
the sources of Transit's capital or the costs of Transit's debt 
capital and equicy capital? 

5. Did the Commission err in.ordering an increase in the 
token fare from 5 tokens for $1.00 to 4 tokens for $.85 and in not 


ordering a reduction in the formerly existing adult cash fares? 
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MISCELLANEOUS 


Welch, CASES AND TEXT ON PUBLIC UTILITY REGULATION 


\ JURISDICTIONAL STATEMENT 
This is a petition by Richard. A. Williams and Alfred S. Trask, 

("Petitioners") to review Order No. 245 of the Washington Metropolitan 
Area Transit Commission ("Commission"), which was a decision affecting 
the rates of fare to. be charged by D. C. Transit System, Inc., 
(“Pransit") fdr the transportation of passengers within the Washington 
Metropolitan Digtrict. The Court's jurisdiction derives from. Section 
17(a), article HII of Title II, of the Washington Metropolitan. Area 


Transit Regulation Compact ("Compact"), (74 Stat. 1031). 


f STATEMENT OF THE CASE 
On 


cember 5, 1962, Transit filed an application, with 
appropriate tzriffs, with the Commission seeking a continuation of 
the twenty-five cent adult cash fare and elimination of the coken! 
fare which was then at the rate of five tokens for One. Dollar. The 
Commission suspended the tariffs and set the matter for hearing. ‘The 
public hearings were conducted for fourteen days over a two month: 
period. The trecord contains 1,685 pages of testimony and more than 130 
exhibits. Numerous parties appeared as protestants and intervenors. 
At. the conclision of the hearings, briefs and reply briefs were filed 
and the Commbaeton entertained oral argument. On.April 12, 1963, the 
Commission rgdisa Order No.. 245 which denied Transit's application for 
a five cent Pereere in its token fare, but ordered an increase in 
token fare by one-and-a-quarter cents from five tokens for $1.00 to 
four tokens for $.85. 


Applications for reconsideration of Order No. 245 were 


filed by most of the parties of record. The petitions for recon- 


( 
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sideration were denied. In May, 1963, petitioners filed for review 
with the U. S. Court of Appeals for the Fourth Circuit. Thereafter, 
upon motion to transfer, the Fourth Circuit transferred the case to 
this Court. Subsequently, the United States of America was permit- 
ted to intervene in aid of the attack on the Commission's order. 
Thereafter, at a prehearing conference before this Court, 
it was stipulated by the parties to present the questions of issue 


hereinbefore posed. 


STATUTES INVOLVED 
This case involves various provisions of the Compact and 
the D. C. school fare subsidy legislation (44 D. C. Code 214(a)) 


and the Congressional Franchise granted to D. C. Transit, (70 Stat. 


598). The relevant provisions are set out in the Appendix. 


STATEMENT OF POINTS 

1. The Commission did not err in its construction of 
Public Law 87-507 (school fare subsidy) by holding as a matter of 
law that it could not consider any monies which may flow to Transit 
under said law. 

2. The Commission did not err in law and its finding is 
supported by substantial evidence that the investors of Transit 
had not been compensated in whole or in part in assuming the risk 
of obsolescence of abandoned rail property. 

3. The Commission did not err in allowing an operating 
expense of $693,870 as unrecovered value of abandoned rail property. 

4. The Commission did not err in concluding as a matter of 


law that it was required to use the operating ratio theory of rate making, 
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nor did it egr in finding and concluding (a) that an operating ratio 
between 95% and 95.2% falls within the range of a fair return; (b) that 
net operating income of approximately $1,480,000 is fair and reasonable 
and constituteg a fair return for the future annual period; (c) cae 
the eetectneeice structure (including a token fare of five tokens 


for $1.00) is unjust and unreasonable and will not produce such net 


earnings as to make investments in Transit attractive to private in- 


vestors, to Rervice its debt, pay a reasonable dividend and retain a 


reasonable pertion therecf in its business; and (d) that the Commission 
was not perul:tcea to give significant consideration to return ont 
equity capital as a standard in ascertaining a fair rate of return, and 
that the allpwable rate of return should be the same regardless of the 
sources of Transit 's capital or the costs of Transit's debt capital 
and equity capital. 

5. The Commission did not err in ordering an increase in ce 
token fare 6 om five tokens for $1.00 to four tokens for $.85 and! in 


denying a re‘Juction in the existing adult cash fares. 


SUMMARY OF ARGUMENT 
I. 

Pplic Law 87-507 clearly and unambiguously states that if a 
carrier does not realize the projected and allowable net operating in- 
come as determined in the last rate case, then the District of Columbia 
shall, up to a maximum, pay the difference between that allowable amount 
and the anountt actually earned. It does not provide for automatic sub- 


sidization + pecitioner and intervenor contend. It is a conditional, 


after-the~fact subsidy. Otherwise, the Congress would have simply 
+f 
A 


provided for the payment of X number of dollars to make yp the dif- 
ference between herent eget fare and the half-price school fare. 
Furthermore, Order No. 245 embraces area-wide fares while the school 
fare subsidy legislation is restricted to operations solely within the 
District of Columbia, which could result in a carrier realizing an 
allowable return in the District of Columbia, but failing to do so 
on a system basis. 
II. 

The Comrission's findings that Transit's investors had 
not been compensated for assuming the risk of obsolescence of aban- 
doned rail property is supported by substantial evidence and its 
conclusions are correct as a matter of law. 

The Commission determined that neither the investors of 
Transit nor of its predecessor, Capital Transit Company, had been 
compensated for the risk of obsclescence. While petitioners and in- 
tervenor attack the scrutiny of possible compensation to Capital 
Transit's investors, to have ignored this possibility conceivable 
would have allcwed double recovery and thus committed error as a mat- 
ter of law. The finding that they were not compensated supports the 
further finding that early abandonment of rail properties was not con- 
templated prior to the Congressional grant of a franchise to Transit. 
Had the Commission found that the investors of Capital Transit had 
been compensated for early abandonment, the inquiry would have been 
at an end, and Transit's investors foreclosed from relying on this 


clain. 


Petitioners and intervenor further allege "liberal" returns 


allowed by the District, of Columbia Public Utilities Commission in 


mdf 


prior rate cases compensated Transit's investors for the risk of: early 
abandonment. These allegations rest on mere conjecture and are con- 


trary to the evidence. 


The evidence clearly revealed that in establishing rate of 


return and return in rate cases, the Public Utilities Commission did 


not take into consideration the risk of abandonment of rail property. 


TII 
The Commission's allowance of an operating expense of 
$693,870 as unrecovered value of abandoned rail property is supported 
by substantial evidence and is legally sound. Petitioners and inter- 
venors attack the allowance of this expense item on the grounds of 
(a) non-recurrerce end (b) excessiveness. Neither is correct. They 
have misconstrued the theory of a "non-recurring" expense and the 


amount, while not a sum-certain, is the best estimate available. 


Iv 

The Commission is required as a matter of law to utilize 
the operating ratio thecry of rate making and its resulting findings 
and conclusions relating to return and rate of return, and the pro- 
mulgation of rates therefrom are based on substantial evidence and 
sound as a matter of law. The allegations of "excessive" and 
"liberal" returns, "inflated" rate bases, and "more favorable" rate 
making method are emotionally stimulating, but do not exist in the 
record of this proceeding. Rejection of rate making methods which do 


not reflect ‘the true impact of rates upon either the rate payer or 


the carrierjis both proper and obligatory. 
t 
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ARGUMENT 
I. THE COMMISSION DID NOT ERR IN ITS CONSTRUCTION OF PUBLIC LAW 


87-507 BY HOLDING THAT IT COULD NCT CONSIDER. ANY MONIES WHICH MAY 
FLOW TO TRANSIT UNDER SAID LAW. 


Pio 00M SORES 
The purpose of Public Law 87-507, 76 Stat. 113, was to 
direct that the District of Columbia government, under certain 
conditions, pay annually to each common carrier. who is required to 
transport school children at a reduced fare, and would "afford 
such carriers an opportunity to earn that net operating income, 
after taxes, equivalent to the rate of return established .. . 


in the carrier's last rate case." (Senate Rept. 857 on S. 1745, 


87th. Congress, Ist Session (1961), p.2.)- 


A. Fundamental Concept That Rates Are to Be Fixed So as to 


Provide the Return Allowed. 
It is axiomatic that the Commission shall approve and 


establish rates calculated to provide a carrier the return it con- 


siders to be allowable. Failure to do so would be confiscation 
and thereby unconstitutional. Had the Congress so desired, it 
could have provided a sum-certain to be paid to carriers trans- 
porting school children, or obligated the taxpayer to make up the 
difference between the school fare and the adult cash fare. . Either 
of these stops would have permitted the Commission to consider 
known or accurately projected revenue in determining fares to pro- 
duce allowable return. That it did not do'so is evident from the 
Act itself. 


B. The Clear Meaning of the Act. 
The language of the legislation is clear and not ambiguous. 
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‘ 
Granted, the Interpretation advocated by petitioner and tatversence 
is advantageous to the ratepayer. However, this is not what the law 
says. “If. 3 . the net operating income . . . is less than the 
rate of retum established... ." This clearly provides that the 
subsidy is pqtential and will come into effect only after rates 
are set and the anticipated return is insufficient. 

Cc. Legislative History. 
thé petitioners and intervenor quote, at great length, | 

statements made at the legislative hearings that this legislation 
would be of aid in preventing rate increases. However, nowhere 
in its legisjative history do they show that it was intended that 
this legislerion would be taken into consideration in a fare pro- 
ceeding, ett) do blithly set aside a statement in the Senate 
Report on thé legislation that "there would’ be no reason to expect 


‘ 
a substantial school fare subsidy since rates are fixed so as to 


ee 


provide the return allowed".° (Emphasis supplied). 


Bqth the Franchise (Section 4) and the Compact (Sections 


6(a) (3-4) sfell cut the terms for considering fare increases. 


The Senate Boe (p. 4) further stated: "Tt is the further belief of 


the Committée that all other matters incident to any such carriers' 
franchise are properly for determination under the terms of such 
eat While there is no further explanation of this state- 
ment, it ist submitted that the Committee was referring to rate : 
determinatitn¢ e 
D. sbbsiay Applies Only to District of Columbia Operations. 
Ae pointed out in Order 245, the application of the law is 


confined to mass transportation operations in the District of 
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Columbia. Thus, it is possible that "net earnings from mass trans- 
portation operations in the District of Columbia would reflect a 
proper rate of return contemplated . . ., and yet the net earnings 
from applicant's overall operations would reflect a much lower re- 
turn. In such a case applicant would not be entitled to a subsidy 
even though its net earnings from its overall operations failed to 
produce an adequate return”. (Op. pp. 36-37). Of course, the 
reverse would also be true. 

E. Conclusion. 

The petitioners argue that the interpretation rendered 
by the Commission forbids consideration of the school subsidy 
(which it does) and therefore the purpose of the legislation will 
be negated unless.the Commission errs in determining the return. 
This ignores the fact that fares are established on what is at best 
an intelligent guess as to future revenues and expenses. As the 
order states, the subsidy "is a contingent type of relief for an 


industry confronted with more than the normal contingencies”. 


(Op. p. 35). If the Congress had intended to unconditionally under- 


take to have the District of Columbia taxpayer subsidize the burden 
of transporting school children, it should have said so. It did 
not do so in Public Law 87-507. It did undertake, partially and 
conditionally, to do so -- and the condition is that the carrier 
must fail to earn the net income projected on rates established 
without consideration of the subsidy. To give a contrary interpre- 


tation would be to stretch the plain meaning of the words completely 


out of context. No matter how desirable petitioners’ interpreta- 
tion, it is for Congress to say so)--)and it did not. 

bs Pocthereoce? petitioner argues. (Brief, ps 22) that the : 
Commission. should determine the amount of subsidy, then set the 


rate, This ignores the fact that: the subsidy cannot be determined 


until the rate is set; inasmuch:as the formula is becods Per elys 
joo? 
upon the difference Setween the. school fare and theyadult eas 


fare. This.is the type of ere that must be indulged. din: eon 
the meaning of. legislation is 2masculated. 


IT. . THE COMMISSION. DID NOT ERR IN LAW. AND IN FACT IN FINDING THAT 
THE INVESTORS OF TRANSIT HAD: NOT BEEN COMPENSATED IN WHOLE OR IN 


PART FOR LOSS ON ABANDONED RATL. PROPERTY. : , 


Included as .a deduction eater Tacoma for the future rate 
year was the amount of $693,870, being. a special. depreciation 
-Charge to recover the unrecovered cost ‘of abandoned rail facilities. 

Histo1ically, the transit operations of Transit's prede- 
cessors were primarily rail or trolley. ever the years. the system 
expanded to include buses. In 1956, in een a franchise: to 
Transit, the Congress required a program.of extraordinary Soren 
of rail property and facilities limited to a seven year period. 
Final conversion: t»ok place tn January , 1962. : 

Because existing. depreciation. rates would not allow 
Transit to recover its net. book cost in rail property prior to con- 
version, the District of Columbia Public Utilities Commission ("PUC™) - 
authorized Transit to accrue $295,000 per year as additional depre- 


ciation (DCT Exh. 46). This, action was challenged in this Court, 


Bebchick v. Public Utilities Commission, U. S. App. D. C. 
__». 318 F. 2d 187, 49 P.U.R. 3d 58, cert. denied 373 U. S. 
913 (1963). 

This Court held that the action of the PUC was not sup- 
ported by the record, in that the PUC had failed to determine whether 
Transit's investors had in the past been compensated for assuming 
the risk that the property would have to be abandoned before the 
investment in the property was entirely recovered. The necessity 
for such a finding springs from a prior ruling of this Court in 
Washington Gas Light Company v. Baker, 88 U. S. App. D. C. 115, 

89 P.U.R. N.S. 177, 188 F. 2d 11, cert. denied, 340 U. S. 956, 71 
S. Ct. 571. This Court there said that such compensation may have 
been made through the inclusion of obsolescence (1) as one of the 
elements used in calculating depreciation expense, or (2) as a risk 
considered in fixing the permissible rate of return. 

A. Investors Not Compensated. 

1. Reimbursement of Obsolescence Did Not Occur Through 
Depreciation. 

The Commission found that the answer to the con- 


tention that the investors had been compensated through a rate of 


depreciation high enough to cover obsolescence due to abandonment 


was found merely by looking to the status of the accumulated depre- 
ciation figures. "If depreciation rates did include a provision for 
obsolescence, such rates would have automatically built up depre- 
ciation reserves sufficient to cover the abandonment losses. The 


depreciation reserve study (Ingoldsby Study), discussed elsewhere in 
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this Order (Op. pp. 25-26, Tr. 713-718),. fully answers the contention ~ 


here made, and. indicates clearly that the depreciation rates in use, 
did not, and do not; include a weighting for obsolescence. A review 
of the aforementioned orders (PUC) confirms this conclusion™ (Op. 3 
pp. 27-28). ; 
2. . Reimbursement for the Risk of Obsolescence Was Not 
Considered in Fixing Rate of Return. 
(a). Capital Transit. 

The Commission Geterated that no’ one prior 
to the issuancd of the franchise ‘contemplated early abandonment of ; 
all rail properties (Op. p. 28). ‘This is acknowledged in petitioners” 
brief (p.24). But the burden: of proof ‘was on the applicant to show 
that it had not been compensated for the risk through rate of return, 
and it included as part of. its evidence all prior rate orders dating 
back 28 years.’ The Commission studied these orders. and found ‘that 
they revealed, in fixing rates: of return, no allowance for additio- 
nal compensation. for risk of obsolescence due to abandonment. “The 
Commission considered this evidence in order to leave no.istone un- 
turned in its effort to protect the transit rider, for if the inves- 
tors had been compensated, the present investors would not be entitled 
to this expense item. That) fact that this. approach would be criti- 
cized by one claiming to represent transit riders is unusual. “. 

(b) . Applicant. 

Unable to counter the proof offered by : 
Transit to meet the Baker Case requirements, petitioners and inter- ~ 


venor came up with a different approach, that is, that the PUC gave 
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Transit an excessive and inflated return through (a) profit on sale 


of land, (b) inflated rate base, and (c) a liberal rate making standard. 


Before the Commission - and now this Court - it is claimed 


that the losses of the investor on abandoned depreciable property 
should have been offset by gains on non-depreciable property - land. 
This theory overlooks two very basic tenets of regulatory law: 

(1) that the investor is entitled to recover his investment in de- 
preciable property because that property is used up and becomes 
worthless. Welch, CASES AND TEXT ON PUBLIC UTILITY REGULATION, 

p- 405. (2) Land, on the other hand, is never congumed and is avait- 
able for use, regardless of its value. Therefore, profit or loss 
from land remains solely a matter for the investor. D, C, Transit 
System, Inc... v. Public Utilities Commission, 110 U. S. App. D. C. 
241, 292 F 2d 731 (1961), approving P.U.C. Order to this effect. 

If land "depreciates" in value, the investor has never been allowed 
to recoup his loss. Had this been true with Transit's land holdings, 
it is suggested that appellants would vigorously oppose subsequent 
recovery by the investor. Principles of regulation are two edged 
swords that work both ways. 

In its brief, petitioners contend that the profit-on non- 
depreciable property must be recognized by the regulatory commission, 
citing Peoples Gas Light & Coke Company, 27 P.U.R. 3d 209, a case 
decided by the Illinois Commerce Commission on February 11, 1959. 

The commission in this case did not allow amortization of the cost 
of a gas company's facilities at a certain site where the company ‘had 


been authorized to sell the land on which such facilities were 
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located. In this instance; the land and Sreeeeabes everything on it 
was to be sold for $524,000. This: was arte an open and shot, case 
of the impending salvage value being equal to or exceeding, the re- 
maining undepreciated cost of the particular facility. In other 
words, here was a simple case of land and production facility which 
were in service, the production facility having ‘been depreciated 
down to something less than $500,000. At this point it was deter- 
mined that, tn view of the impending sale of the property for a 
than the rem#ining 2 Ae BearnA value of the facility, no further 
@epreciationtwes in order. There is nothing new or unusual about 
this concept. 

mh surprising thing is that petitioners Shostd bavescsed 
this case when the conclusion is that the investors stood to gain 
profit on he sale of this facility and its land over and above the 
undepreciateg remaining cost of the property. The counideton in 
this. case regognized that. when the facilities and tand were sold. 
that the 353 received would exceed undepreciated cost and leave 

a “net result to the company’s advantage". 

That commission said, 27 P.U.R. 3d, at p. 229: "The facts 

in this casegdo not warrant amortization of the remaining net value, 


if any .. ss It is doubtful if the remaining original cost on 


the ae company for this plant would be more than the sal- 


vage value rkalized by its sale of the plant .... Under these 
tectatancas fre are of the opinion that when the salvage watue of 
this plant is ae realized by. Peoples, the net. result will be to 


Peoples* ee Uaider these circumstances, for the purpose of ~ 
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our determination of this proceeding, no additional allowance for the 
amortization of this plant will be made." 

The conclusion is a very obvious one that the commission 
was tacitly approving giving the excess profit on this transaction 
directly to the investors. 

The petitioners present their argument to make it appear 
that the gains experienced by Transit were all on depreciable pro- 
perty. This is simply not true, as is reflected in footnote 19, 
page 27 of their Brief. Gain on the 4th Street Shops was allocated, 
the profit on the building being credited to the depreciation re- 
serve. The remainder, being profit on. land, was credited to surplus. 
This action, by the PUC, was upheld in. D, C. Transit v- Public 
Utilities Commission, supra., by this Court. 

The profit on the sale of the Georgia Eastern Terminal 
(which sale was consummated after the test period) is being given 
the same treatment as the 4th. Street Shops. 

Thvs, the bald statement that Transit's investors have 
been permitted to realize substantial gain on depreciable property 
is contrary to all of the evidence. 

The allegation of an "inflated" rate base is unsupported 
by the evidence. In'quoting from the PUC order, only one side of 
the coin is presented to the Court. They should have pointed out 
that after discussing the return on investment, the PUC also noted 
". . . that net operating income of $528,515 would represent a 
coverage of interest on debt of only 1.3 times, a highly unsatisfac- 
tory coverage from a credit standpoint for a business with much less 


risk than that inherent in the transit industry in general, and this 


Company in particular"(DCT Exh. 7, p. 7). This is hardly an expression 
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of:a “liberal” return: 

The jabove involved ‘a rate base determination for the‘fuel ” 
tax,exemption certification.» In’ the first, rate case of” ‘Transit, ae 
“the ie SES — factors zelted ppc in determining the rate: 
ay There is not one word _c@ncerning ‘obsolescence. “The staff. 
recommended a “purchase price value, — the ‘company advocated ‘an 
original cost rate base. (DCT Exh. 45, ' PP. 4-5) ~°. While consider-— 
ation was given to many factors, obgoleacence was. not a stated. or 
inferred consideration in the Puc determination. 

Finally; it is alleged that ‘the PUC"s shift from rate” 
base to gross operating revenues.as. @ ‘standacd fon eterna 
Transit's retu: “n was designed to provide Transit 's investors “with a. 
high return as compensation for the costs and risks associated ‘with ES 
conversion: This, of course, overtook. the fact that the PUC was © 
ordered to shite to: a’ gross operating revenue: standard by. the 
Congress, and was given a deadline by which the’ shift became manda 
tory. Was the: cperating ratio chosen. by Congress to ‘provide a 
“Liberal” return? Hardly, for the operating ratio standard had 
long been used, by the Interstate Commerce Commission and most: ciepate 
regulatory bodies because it is the best standard svatlable in Signet 
sidering races of transit. companies «.. "Et chas boas used mostly for 
mass ears companies and: aes ‘esflecially fustified: under such cir- 
cumstances. by the fact that these utility services tee relatively” 


high expensds J but low investment and ‘are quite vulnerable to Tow 


earnings on a strictly investment base." Welch, supra’, ‘p. 488. > 
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B. Conclusicn. 

It has been amply demonstrated that substantial 
evidence supports the finding of the Commission that the investor 
had not been comsensated fer losses due to obsolescence of aban- 
doned rail property. The requirements of the Baker case have been 
met. It has been further shown that there exists, at least in 
this record, no evidence to support the allegation that the inves- 
tors were compensated in the manner advocated by petitioners. 

ITI. THE COMMISSION DID NOT ERR IN FERMITTING A.DEPRECIATION CHARGE 
OF $693,870 FOR LOSS OF ABANDONED RAIL PROPERTY. 

It is claimed that it was error for the Commission tc 
allow this charge because it was non~recurring, overstated, and 


capital gains were ignored. 


A. The Exsense Is a Recurring Charge. 


Yetitionere have misconstrued the theory of excluding 
an expense incurred during test year from the projected year because 
of its non-recurring status. The amount allowed was the balance 
remaining from the cost of abandoned depreciable property. The 
expense item cccurred in the test year and will occur in the future 
or projected year. While the expense will be written off in less 
than a full year, nevertheless it was calculated as a yearly expense. 
The end resuit is that the carrier will collect only the amount 
stated. A non-recurring experse is one which occurred during the 
test year, but will not occur during the future period. Re Western 


Union Telegrazh Company, 25 P.t.R. 3d 385 (Fed. Comm. Comm'n 1958). 


2werican Qversess Airlines v. CAB, 103 U. Ss. S- App- % 
D.C. 41, 254 F, 2a 764 (1958), "and Re Housatonic Public Service oa 
Company, 22 ee 3d° 1, 9-10 (Conn. P.U.C.; 1958), are cited ‘for’ 
the proposition that non-recurring costs may not: be considered in 
determining rates. They. are not in-point; but do serve to Sorat A 
up the distinction between a recurring and a non-recurring a 
In American, the carrier suffered a.strike ss the test “year . 
which resulted fn certain financial setbacks: The carrier argued 
in.effect, that it should be permitted to anticipate. a strike in 
the future period. ahey rejected this idea. “In dousstonic, an, Se 
expense was ae Seana because; it was “written off and thus expired 


of its own volition - during the test year and therefore the ~ 


Company"s income would not be burdened by it in the future ‘period. 


B. _ The Amount Was the Best Estimate avaitebie. 

The amount of $693,870 is the balance ‘of an ae af 
unrecovered vaiue. The overall value’ assumed a net setvece value Of 5 
$492,295. ‘Salvage realized as. of November 30, 1962, amounted to : 
$864;377. Staff Witness Lewis, when asked if the $372,000, repre- : 
senting ees salvage over estimate, should be used as an offset 
.to the depreciation accrual on rail facilities, replied that this 
information standing alone would ‘require an affirmative answer, but so 
that it is not: the whole-story and that a long-range program ‘is in- 
volved, other assets are being depreciated, all of which were factors Se ‘ 
in arriving at} the reserve requirement ‘developed. by the Ingolsby 
Study,,and only, another study. would give the final answer.) - 
ee 


(Op. p. 29) and subsequently ordered in-WMATC: Order No. 289,” served: 
July 29; 1963. 


. Lewis stressed the fact that the entire program is based on Forge 
range estimates, and future over-accruals or indeficiencies will be 
adjusted (Tr. 714-718, 800~802; 813-819). Furthermore, the Commission 
noted how erroneous results are possible when action. is taken on 
suspected over-accruals in one account before related accounts are © 
scutes (Op. pp. 29-30). : 

In view of the many factors in this case decided in 
favor of the consumer and against the investor, it cannot be said 
that the amount allowed was improper. If an over-accrual does 
finally result, it will be minor, and subject to immediate adjustment. 


C. Capital Gain on Land: As an Offset. 


The Commission has previously discussed this issue 


and decided, properly, it is submitted, that gain or loss on sale 

of iand is. beyond its control. The concession of Staff Witness 

Lewis referred to on page 33 of petitioners" Brief was in response 
to a hypothetical question. Yet it.fails ‘to show that Lewis stated. _ 
that gain from the sale of the Georgia Eastern Terminal was not a : 
result of the conversion program (Tr. 811). 

Iv. THE ccMA.SSTOH'S DETEIMENATION OF RETURN 15 ANU AND SUEPORTED 
BY SUBSTANTIAL EVIDENCE. 

The Commission's determination of the ok of earnings 
required by this Company was arrived at under the standards set. forth 
in the Compact as contained in Sections 6(a) (3) and 6(a) 4), 
Appendix A 2-3. Its conslusions are supported by explicit findings 


which are in turn. based upon substantial evidence. 


A. Operating Ratio Is’Prescribed Forma. a ee 

jWbile the end result of a proposed fare epplicarton : s 

ig the determination of.a “just and reasonable” fare, “the legisla~ 

‘tures have prescribed that such fare shai be =o 

“gross operating ratio. forma (Sections 6(a) @) and 5a) GY Of. 

the Compact, Section. 4.of the Franchise). ‘This is = Separture 

from.other regulatory laws, where the. only ‘standard. is casually. a 

"just. and reasonable" fare and ‘the zepalarey agency is free to 

use any. reascaable forme or "formilse. In addition, the Commta= 

sion spelled out its reasons for efecting certain. other.. proposed 

formlae, Ancluding rate base, rate of return, and returned. 

equity (Op. p. 42), because stay do not provide a. Feasousbie!means- Se 8 

for sneer carriers for the risks ‘Inherent in ‘the transit 3 
‘While the PUC used.a rats base method to check. the’ ze a 


reasonableness of results obtained under the : operating ratio standard, ye 


this Commission: is not. bound to. do, ‘0: by: any, / Principle of “stare. 


decisis", A, 2, &W Transit: Coe, et ne ve WMATC, = —— F- 24 = 


ahi 


(4th: Cir. 2 Nos 8933; Septenber 23, 1962. -Purthempores: to-use. a 


formula Sp because of unrel ability: asa check on. the: Pre=, dee 


scribed cin just. doesn't = sense. “what 46. the See for- a 


mula results in: disagreement with the ‘prescribed formela? Does this we i, 


t 
render : result under the: prescribed i Anaccurate? Obetouaty,: 
t 


the use of @ rate base forma serves lieele Purpose in attempting. 


to utilize ét)in transit fare ae ‘The Coupact —s next Franchise s es ‘ 


to be determined and the Commission utilized that formula. Federal 


Power Commission v. Hope Natural Gas Company, 320°U.S. 591, at pp. 
600-601. 


B. The Rate of Return of 4.87% Is Based On: Substantial 


Evidence. 

Of all the witnesses, Company Witness Simpson wes 
the only one to base his testimony on the gross operating. revenue 
method. Other witnesses predicated their Scommendactone as to 
the proper rate of return on the return on equity capital and. return 
on a rate base. The Commission declined to consider any return 
other than on. gross operating ratio for reasons heretofore discussed: 
Simpson's testimony was predicated solely on the transit indetee te 
as a whole and not the individual characteristics of this particular- 
company. In the final analysis, the determination of a proper return 
is a judgment factor and the Commission's determination is entitled 3 
to great weight. What constitutes a reasonable ‘return is a question 
of fact. The order shows that under the rates promulgated by the 
Commission, Transit would have a net operating income of $1,480,746 
for the future annval period. The records show that Transit's debt 
requirement will be $602,089. This figure was concurred in by all 
parties. Thus $878,657 remains to pay dividends and retain earn- 
ings. What portion of the $878,657 is paid out in dividends and 
what portion is retained is a matter to be decided by the Sco 
holder and its management. The amount is “sufficient to maintain 
the applicant in sound financial health and will“provide adequate 


compensation for the investors.” . (Op: ps-45)- Substantial evidence 


supports this finding. The record shows:‘that’ Transit is operating 
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in-an Ene economic growth (tr: 611), bas. received favorable 
treatment i the money market (Tr. 151), that contrary ‘toxthe un= 
‘favorable tradition ofthe caavotee has not suffered : a decline 

in patronage and has stabilizing. factors” ‘(e-g- fuel. serie : exemptions, 


real estate tax exemptions; anda schoolfare subsidy) which ie 


mize risks pee are inherent in the: industry asa whole: (Tr. 611). 


t 
¢ 


long as the-end result -- the amount. of earnings -> meets the 


The rate’ of return itself is not significant as 


standards. The Commission submits that the amount. of earnings 
estimated dnd considered ‘reasonable for the future period. represents 
a balancing, of. consumer and. investor: interests and. that the earnings 
will enable Transit to service its Satse pay” reasonable dividends 
and retainfs So portion in its business. and at the same 
time see investmextt of private. investors if required. The ° 
Commission. so BEE and its findings are supported by substantial 
evidence. 

f Company Witness Simpson recommended that: an operat 
ing ratio between 93 and 95 percent would be. reasonable for a 
transit c my in a large’ city. This recommendation-was not £or 
B. C. Transit specifically, but for any like company. This recom- 
mendation was on the theory that there must be 2 margin of dollars 


over and Sf waroperseine expenses and a sufficient volume to ‘4ngure 


the soundness of the company... (Tr..1551-52). . This isjexactly what 


was paoetted for, in the order. 
{ Neither the petitioners nor intervenor presented 


any evidence on rate of return under..the operating ratio formula. 
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While the Commission noted that the: operating ratio 
of 95.08% established in the last rate case still constituted a fair 
return, this was an ultimate conclusion and the return previously 
established was not used as the basis for determination of this 
proceeding. The Commission found that a $1,480,000 net operating 
income was a fair return derived from the fares authorized, which 
fares would produce an operating ratio between -95%.and 95.27%. -- 
which in turn produced a rate of return on operating ratio of 
4.8% to 5%, which was found to be reasonable: (Op..pp. 44-45). 

Cc. Existing Fare Structure Inadequate. 
After making the pragmatic adjustments discussed 


hereinbefore and others as set forth in the Order, the Commission 


found that the existing fares would. produce a net operating. in- 


come of $937,669 and an operating ratio of 96-82% (Op.: pp. 37-38). 

This the Commission found to be unreasonable in that it would not 

be a fair and adequate return. Lowering the adult cash fare, as 

advocated by appellants, would reduce this insufficient return 

even more and result in further confiscation of investor property. 
D. Return Is Fair and Adequate. 

It has previously been. stated that the return of 
$1,480,746 was found to be fair and adequate. This finding was 
on the debt requirements of Transit --. $602,089 -- and a supple- 
mentary amount of $878,657 to pay reasonable dividends and retain 
earnings. is amount was arrived at after weighing the evidence 
and balancing the investor and consumer interests. This is not a2 


matter of formulae, but a weighing of various factors and exer- 
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cising its fexperitse ‘and. discretion: Panhandle Eastern’ Pipe: Line 


Company ated PCs Peds » 48 P. DR. 3d 347, 35 


CONCLUSION _ 

Tt is tespectfully suggested that the sFloget tose Bein 
error claimed by petitioners and intervenor ‘are groundless; “should (ae 
be*denied, fend Order No-~ 245 affirmed: “it has: ppeen demonstrated - : 
that the findings of the Coomten ton hereunder attack: are all = é 
ported by decent ial evidence: and sound legal. principles. Viewed 5 i 
in its nee Se the order meets the requirements: ‘of the ‘Compact 


and thes end resclt cannot be said to be ‘unjust and unreasonable. 


Federal pote! Commission. v..Hope Natural Gas Co.', supra,. a Det 602... 


| 


Respectfully submitted, 


RUSSELL.W. CUNNINGHAM ~ 
1801:North, Moore Street. — 
ae aera : 


ATTORNEY FOR THE ‘WASHINGTON 
METROPOLITAN AREA eae 
COMMISSION... 


A-1 
APPENDIX 


SUBSIDY PROVISION: ACT OF JUNE 28, 1962, 76 STAT. 113, 
P.L. 87-507, SEC. 1(2), 44 D: C. CODE 214a 


If, after giving effect to any and all motor vehicle fuel 
tax and real estate tax exemptions, the net operating income from 
mass transportation operations in the District of Columbia of any 
common carrier required to furnish transportation to schoolchildren 
at a reduced fare under this section for any twelve-month period 
ending August 31 is less than the rate of return established by the 
regulatory commission having jurisdiction in.such carrier's last rate 
case, net after all taxes properly chargeable to transportation op- 
erations, including but not limited to income taxes, on its gross 
operating revenues in the District of Columbia, exclusive of any 
school fare subsidy, then the Washington Metropolitan Area Transit 
Commission shall, as soon as practicable after such August 31, certi- 
fy to the Commissioners of the District of Columbia or their designated 
agent with respect to such twelve-month period: 

(1) an amount which is the difference between the total of 
all reduced fares paid to each such carrier by schoolchildren in ac- 
cordance with this section and the amount which would have been paid 
to each such carrier if such fares had been paid at the lowest adult 
fare established by the Commission for regular route transportation; 
and 

(2) an amount which is the amount by which each such car~ 


rier's net operating income from mass transportation operations in 


the District of Columbia is less than such rate of return established 


by the appropriate regulatory commission in the carrier's last rate 
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case, after giving effect to the aforesaid tax exemptions, exclusive 
of any such school fare subsidy. Upon such certification, the Board 
of Commissioners of the District of Columbia shall pay to each such 
carrier an amount equal to the amount certified pursuant to clause 
(1) thereof; except that in no event shall such amount exceed the 
amount certified pursuant to clause (2) hereof. 

B. THE WASHINGTON METROPOLITAN AREA TRANSIT COMPACT: 


ACT OF SEPTEMBER 15, 1960, 74 STAT. 1031, P.L. 86- 
794, 1 D.C, CODE. 1410, TITLE II 


SECTION 6(a) (3): 

In the exorcise of its power to prescribe just and reason- 
able fares and regulations and practices relating thereto, the Commission 
shall give due consideration, among other factors, to the inherent ad- 
vantages of transportation by such carriers; to the effect of rates upon 
the movement of tfaffic by the carrier or carriers for which the rates 
are prescribed; =} the need, in the public interest, of adequate and 
efficient transportation service by such carriers at the lowest cost 
consistent with the furnishing of such service; and to the need of 
revenue sufficient to enable such carriers, under honest, economical, 


and efficient management, to provide such service. 


SECTION 6 (a) (4): 


It is hereby declared as a matter of legislative policy that 


in order to assure the Metropolitan District of an adequate transpor- 
tation system operating as private enterprises the carriers therein, 
in accordance with standards and rules prescribed by the Commission, 


should be afforded the opportunity of earning such return as to make 
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the carriers attractive investments to private investors. As an 
incident thereto, the opportunity to earn a return of at least 6-1/2 
percentum net after all taxes properly chargeable to transportation 
operations, including but not limited to income taxes, on gross op- 
erating revenues, shall not be considered unreasonable. 
SECTION 17 (a): 

Any party to a proceeding under this Act aggrieved by an 
order issued by the Commission in such proceeding may obtain a review 
of such order in the court of appeals of the United States for the fourth 
circuit, or in the United States Court of Appeals for the District of 
Colubmia, by filing in such court, within sixty (60) days after the 
order of the Commission upon the application for rehearing, a written 
petition praying that the order of the Commission be modified or set 
aside. A copy of such petition shall forthwith be served upon any member 
of the Commission and thereupon the Commission shall certify and file 
with the court a transcript of the record upon which the order complained 
of was entered. Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, or set aside such order. 


The finding of the Commission as to the facts, if supported by sub- 


stantial evidence, shall be conclusive. If any party shall apply to 


the court for leave to adduce additional evidence, and shall show to 

the satisfaction of the court that such additional evidence is material 
and that there were reasonable grounds for failure to adduce such evi- 
dence in the proceedings before the Commission, the court may order such 
additional evidence to be taken before the Commission and to be adduced 


upon the hearing in such manner and upon such terms and conditions as 
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to the court may seem proper. The Commission may modify its findings 
as to the facts by reason of the additional evidence so taken, and it 
shall file with the court such modified or new findings, which if | 
supported by substantial evidence shall be conclusive, and its recom- 
mendations, if any, for the modification or setting aside of the eieined 
order. The court may affirm or set aside any such order of the Commis 
sion, and state the reasons therefor and such judgment shall be final, 
subject to review by the Supreme Court of the United States upon ! 
certiorari or certification as provided in sections 239 and 240 of 
the Judicial Code, as amended (U.S.C. Title 28, sections 346 and 347). 

THE CONGRESSIONAL FRANCHISE OF D. C. TRANSIT SYSTEM, 

INC.; 4CT OF JULY 24, 1956, 70 STAT. 598, CH. 669 


SECTION 4: 


It is ee declared as a matter of legislative policy 


that in order to‘assure the Washington Metropolitan Area of an 
adequate transportation system operating as a private enterprise, 

the corporation, fir accordance with standards and rules prescribed 

by the Coumiesiog, should be afforded the opportunity of earning 

such return as co make the Corporation an attractive investment to 
private investors. As an incident thereto the Congress finds that 

the opportunity to earn a return of at least 6-1/2 per centum net after 
all taxes ysvoperfy chargeable to transportation operations, including 
but not limited fo income taxes, on either the system rate base or 

on gross operating revenues would not be unreasonable, and that the | 


Commission shows encourage and facilitate the shifting to such gross 


operating revenué base as promptly as possible and as conditions 
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warrant; and if eqaditions warrant. not later than August 15, 1958. 
It is further declared as a matter of legislative policy that if ~ 
the Corporation does provide the Washington Metropolitan Area with 
a good public transportation system, with reasonable rates, the 
Congress will natitein a continuing interest in the welfare of the 
Corporation and its investors. 
SECTION 7: 

The Corporation shall be obligated to initiate and carry 
out a plan of eratoa conversion of its street railway operations 
to bus operet ions,within seven years from the date of the enactment 
of this Act upon terms and conditions prescribed by the Commission, 
with such regard is is reasonably possible when appropriate to the 
highway developmeft plans of the District of Columbia and the See 
mies implicit in ccordinat ing the Corporation's track removal program 
with such plans; except that upon good and sufficient cause shown the | 
Commission may in its discretion extend beyond seven years, the period 


for carrying out such conversion. All of the provisions of the full 


paragraph of the District of Columbia Appropriation Act, 1942 (55 Stat. 


499, 533), under the citle "HIGHWAY FUND, GASOLINE TAX AND MOTOR 
VEHICLE FEES", subtitle "STREET IMPROVEMENTS", relating to the re- 
moval of abandoned tracks, regrading of track areas, and paving 


abandoned track areas, shall be applicable to the Corporation. 
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D. C. Transit System, Inc. 


STATEMENT OF QUESTIONS PRESENTED 


The parties have stipulated that the following ques- 
tions are presented: 

1. Did the Commission err in its denial of Transit's 
proposal that effective January 1, 1963 accruals be made to 
Transit's reserve for track removal and repaving at the annual 
rate of $277,814 over the remaining life of Transit's franchise 
and in ordering that effective January 1, 1963 no further accruals 
to Transit's reserve for track removal and repaving shall be 
charged against Transit's income? 

2. Did the Commission err in denying Transit's pro- 
posal that amortization of its acquisition adjustment account be 
spread over the remaining life of Transit's franchise and in 
ordering that amortization of Transit's acquisition adjustment 
account be continued unchanged from rates used in the past? 

3. Did the Commission err in failing to conclude 
that Transit is entitled by law to be afforded the opportunity 
to earn a rate of return of at least 6-1/2 per centum, net 
after all taxes, on its gross operating revenues? 

4, Did the Commission err in denying Transit's pro- 
posed rates of fare, in concluding that such rates of fare 
would be unjust and unreasonable and would produce net revenues 
in excess of Transit's financial requirements and in limiting 
Transit's increase in fares to an increase in its token fares 


from 5 tokens for $1.00 to 4 tokens for 85¢2 
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JURISDICTIONAL STATEMENT 
This is a petition by D. C. Transit System, Inc. 


("Transit") to review Order No. 245 of the Washington Metropoli- 


tan Area Transit Commission ("Commission") which provided that 
effective April 14, 1963, the rates of fare to be charged by 
Transit for the transportation of passengers within the District 
of Columbia be as follows: 

Cash fare 25¢ 


Token fare - 21.25¢, sold in units of 
4 for a5¢ 


School fare - 10¢, sold in units of 
10 for $1.00 


Transit's Petition for Reconsideration of Order No. 245 
was filed with the Commission pursuant to the provisions of Arti- 
cle XII, Section 16 of the Washington Metropolitan Area Transit 
Regulation Compact, Act of September 15, 1960, Public Law 86-794, 
74 Stat. 1031 ("Compact") and was denied by the Commission. 
Transit filed a Petition for Review of Order No. 245 with the 
United States Court of Appeals for the Fourth Circuit in accord- 
ance with the provisions of Article XII, Section 17(a) of the 
Compact. On April 16, 1963, the Commission certified and filed 
with the Fourth Circuit a transcript of the record upon which 
Order No. 245 was entered. Subsequently, the appeal was trans- 
ferred by the Fourth Circuit to this Court. 

This Court has jurisdiction over the petition to review 


under Section 17(a) of the Compact. 


STATEMENT OF THE CASE 

On’ November 1, 1962 a new labor contract went into 
effect between Transit and the union for a term of three years, 
from November 4:, 1962 to October 31, 1965 (DCT ex. 8). Asa 
consequence of the new contract, substantial increases in wages, 
salaries and benefits must be paid to Transit's employees. Dur- 
ing the calendar year 1963, the increased labor costs will amount 
to $1,201,416 (DCT ex. 5, sch. 1; Tr 51-2, 1621). In 1964, an 
additional $1,200,000 will be added to the 1963 labor costs; and 
in 1965, still, another $2,000,000 will be added to the 1963 labor 
costs (Tr 1621). Transit's increased labor costs were undisputed 
below and were recognized by the Commission (Opinion, p: 7). 

On December 5, 1962, largely as a consequence of its 
inereased labor costs, Transit filed new tariffs with the Commis- 
sion in which it proposed continuation of the 25¢ adult cash fare 
and elimination of the token fare which was then at the rate of 5 
tokens for $1.'00, i.e., 20¢ for each token. 

On December 14, 1962, the Commission suspended Transit's 


proposed tarifffs and ordered public hearings. The public hearings 


¢ 
occupied 14 days and resulted in a record containing 1,685 pages 


of testimonyg and more than 130 exhibits. 

For the projection of operating results to be achieved 
under the proposed new schedule of fares, Transit selected the 
calendar year 1963 as the future annual period (DCT ex. 5; Tr 47- 
8). The 12-month period ended August 31, 1962 was used as the 


historical test year (DCT ex. 2; Tr 38-9). 


During the course of the hearing, Transit introduced 
evidence in support of the following proposals: (a) Transit's 
resistance factor in projecting total operating revenues in the 
future annual period should be .20%; (b) Transit should be per- 
mitted to use a l4-year depreciable life and 25 salvage factor 
for buses acquired since 1958; (c) Transit should be permitted 
to continue depreciation charges for recovery of extraordinary 
losses resulting from abandonment of rail property; (ad) Transit 
should be permitted to make charges for track removal and re- 
paving; and (e) Transit should be permitted to spread amortiza- 
tion of the balance of the acquisition adjustment account over 
the remaining life of Transit's franchise. 

The evidence of record indicates that if all of 
Transit's proposals were adopted by the Commission, Transit's 
net operating income during the future annual period would be 
$1,683,099, representing an operating ratio of 94.84 or a return 
of 5.16% on gross operating revenues (DCT ex. 9; Tr 39). How- 
ever, the Commission found, based on findings and conclusions 
which Transit contests, that Transit's proposed rates of fare 
would produce net operating revenues of $2,924,116 (a return of 
8.865 on gross operating revenues) during the future annual 
period. 

The Commission adopted Transit's proposals for use of 


a l4-year depreciable life on buses acquired since 1958 and for 


continued depreciation charges for recovery of extraordinary 
losses resulting from abandonment of rail property. However, it 
rejected Transit's proposals for resistance factor,* salvage 
factor for buses,* charges for track removal and repaving and 
modification of rate of amortization of the balance of the acqui- 
sition adjustment account. 


On April 12, 1963, the Commission issued its Order No. 


245 denying Transit's proposed rates of fare and instituting the 


schedule of fares now in effect. It found, based on findings and 
conclusions which Transit contests, that its fare schedule would, 
during the future annual period, provide Transit with net operat- 
ing income of $1,480,746, representing an operating ratio of 


95.13 or a return of 4.87% on gross operating revenues. 


{ 
* Although the Commission's errors in failing to adopt Transit's 
proposals with regard to resistance and salvage factors were 
raised by Transit in its Petition for Reconsideration and Peti- 
tion for Review, Transit does not discuss those errors in this 
brief. 


STATUTES INVOLVED 

This appeal involves, in part, the construction of Sec- 
tion 6(a)(4) of the Compact and Sections 4, 7 and 9 of Transit's 
franchise, Act of July 24, 1956, Ch. 669, 70 Stat. 598 ("Fran- 
chise"). The relevant parts of the Compact and Franchise are set 
forth in Appendix A, infra. 

STATEMENT OF POINTS 

1. The Commission erred in failing to conclude that 
Transit is entitled by law to be afforded the opportunity to earn 
a rate of return of at least 6-1/2 per centum, net after all 
taxes, on its gross operating revenues. 

2. The Commission erred in its denial of Transit's pro- 
posal that accruals be made to Transit's reserve for track removal 
and repaving at the annual rate of $277,814 over the remaining 
life of Transit's Franchise and in ordering that no further accru- 
als to Transit's reserve for track removal and repaving shall be 
charged against Transit's income. 

3. The Commission erred in denying Transit's proposal 
that amortization of its acquisition adjustment account be spread 
over the remaining life of Transit's Franchise and in ordering 
that amortization of Transit's acquisition adjustment account be 


continued unchanged from rates used in the past. 


4, The Commission erred in denying Transit's proposed 


rates of fare, in concluding that such rates of fare would be 


unjust and unreasonable and would produce net revenues in excess 


‘ 
2 


of Transit's financial requirements and in limiting Transit's 
increase in fares to an increase in its token fares from 5 tokens 
for $1.00 to 4 tokens for 85¢. 
SUMMARY OF ARGUMENT 

Transit will show that in denying Transit's proposed 
fares, the Commission made findings of fact that were unsupported 
by substantial evidence and reached conclusions that were errone- 
ous as a matter of law. 


Transit's Statutory Right To The 
Opportunity To Earn A 6-1/2% Return 


The majority of the Commission erred in failing to con- 
clude that Trdnsit is entitled as a matter of law to be afforded 
the opportunity of earning a rate of return of at least 6-1/2 per 
centum net after all taxes on its gross operating revenues. 
Commissioner Hooker, in his dissenting opinion, gave recognition 
to the Congressional mandate clearly expressed in the Franchise 
and the Compact that Transit is entitled to earn a rate of return 
of at least 6-1/2%. 

Commissioner Hooker's and Transit's interpretation of 
the Congressional mandate expressed in Sections 4 of the Franchise 
and 6(a)(4) of the Compact, that Transit is entitled as a matter 


of law to earn a rate of return of at least 6-1/2%, is supported 


by the plain dna clear meaning of the statutory language, by the 


statutory pattern evinced by Sections 4 and 9 of the Franchise and 
by the legislative history of Section 4 of the Franchise. 
t 


Transit's Need To Reserve Against 
Track Removal And Repaving Costs 


The Commission erred in rejecting Transit's proposal 
that operations be charged during the remaining life of Transit's 
Franchise with accruals for track removal and repaving at the 
annual rate of $277,814. The Commission's order was not supported 
by substantial evidence. 

Under Section 7 of its Franchise, Transit is obligated 
to remove all abandoned track, regrade all track areas and repave 
all abandoned track areas. The uncontroverted evidence of record 
indicates that, after taking into consideration all possible sav- 
ings by coordination of repaving programs with the District of 
Columbia Highway Department Program, the cost to Transit of 
satisfying its remaining fixed obligation will be $13,230,403 


(DCT ex. 32; Tr 522-3). 


The Commission recognized Transit's fixed statutory 
obligation. However, it erroneously rejected Transit's proposal 
on the conjecture by unqualified witnesses that someday, perhaps, 
Congress will relieve Transit of its liability. There is no 
evidence of any Congressional proposal to eliminate such liabil- 
ity. 

Further, in rejecting Transit's proposal, the Commis- 
sion erroneously relied on inadequate evidence of the total cost 
of a proposed three-year Highway Department Program for paving 


over existing abandoned track. That evidence was based on 


outdated repaving costs in areas where the work was not compa- 
rable to that to be included in the projected three-year: program. 


Transit's Need To Spread Amortization 
Of The Acquisition Adjustment Account 


Over The Remaining Life Of Its Franchise 
The Commission erred in rejecting Transit's proposal 


that amortization of the balance of the acquisition adjustment 
account be spread evenly over the remaining life of the Franchise. 

The evidence of record clearly indicated that because of 
the interrelationship of the acquisition adjustment account and 
the reserve for track removal and repaving, a change in the treat- 
ment accorded one account required a comparable change in the 
treatment of the other. Although the Commission recognized the 
interrelationship of the two accounts, it erroneously rejected 
Transit's proposal on the ground that the evidence was insuffi- 
ecient to justify a change. 


There was also other substantial evidence to support 


Transit's proposal, viz., the property acquired by Transit, 


against which the acquisition adjustment is measured, had an 
average service life of between 20 and 25 years. Therefore, 
amortization of the acquisition adjustment account aoe SS life 
of the 20-year franchise would be proper. 


A Return Of 4.87% And 
Operating Income Of $1, “780, 746 


Are Inadequate 
The Commission erred in denying Transit's proposed 


rates of fare and in concluding that such rates would produce 
revenues in excess of Transit's financial requirements and an 
unreasonable rate of return. The Commission itself rejected the 
theory upon which evidence in opposition to Transit's proposed 
rate of return was based. The only credible evidence on rate of 
return supported Transit's proposal. Thus, there was no evidence 


acceptable to the Commission to support its determination that 


4.87% is a reasonable rate of return. 


For a rate of return to be reasonable, it must provide 
Transit with sufficient revenue to service its debt, pay reason- 
able dividends, retain a reasonable portion of its earnings in 
the business and attract investments from private investors. 
Even if Transit earns the operating income forecast by the Com- 


mission, this standard will not be met. 


ARGUMENT 


I. THE COMMISSION ERRED IN FAILING TO 
CONCLUDE THAT TRANSIT IS ENTITLED BY 
LAW TO BE AFFORDED THE OPPORTUNITY 
TO EARN A RATE OF RETURN OF AT LEAST 
6-1/2 PER CENTUM, NET AFTER ALL TAXES, 
CN ITS GROSS OPERATING REVENUES. 


Two of the three Commissioners concluded that the 


fares authorized by Order No. 245 will produce a rate of return 


of between Ae and 5%, which they consider to be within the 


range of a fair return for Transit. Commissioner Hooker 'dis- 
sented on the ground that "[a] determined rate of 5 or 5-1/2 
per centum obviously does not afford the company the opportun- 
ity to earn at least 6-1/2 per centum on its gross operating 
revenues." (Opinion, p. 63) 

The majority's conclusion is erroneous as a matter of 
law. It ignores the Congressional mandate that Transit is en- 
titled to be afforded the opportunity of earning a rate of re- 
turn of "at least" 6-1/2 per centum. This mandate is clear 
from (a) the plain and clear meaning of Section 4 of Transit's 
Franchise and 6(a)(4) of the Compact, (b) statutory construction 
of Sections 4 and 9 of the Franchise and (c) the legislative 


t 


history of Section 4 of the Franchise.* 


A. Plain Meaning Of Sections 4 Of The 
Franchise And 6(a)(4) Of The Compact 


On two separate occasions, Congress has had occasion 
to express itself about the rate of return which would be fair 
and reasonable for a transit company operating within the Wash- 
ington Metropolitan Area, 

At the time of the grant of Transit's Franchise, Con- 
gress considered the rate of return which would be required to 
make Transit an attractive investment for private investors. 
Following its deliberations, Congress expressed its conclusions 


in the following language of Section 4 of the Franchise: 


* It may be urged that the matter briefed in this Point was 
determined in Bebchick v. Pub. Util. Comm'n, App. D.C. 

318 F.2d 187, cert. dénied, we » 05 S.Ct. 130 
(1963), where this Court said (318 F.2d at 190): "In reference 
to this provision [Section 4 of the Franchise] we note that the 
Commission [District of Columbia Public Utility Commission] we 
think properly, did not consider a return of 6-1/2 per centum 
net to be required, if less were reasonable and met the need to 
attract private investors." It is respectfully submitted how- 
ever that because interpretation of Section 4 of the Franchise 
was not before this Court in the Bebchick case, the quoted 
statement regarding Section 4 was meré dictum. Moreover, since 
interpretation of Section 4 was not in Issue, the Court was not 
given the benefit of complete argument on the point by any of 
the parties. Further, in the Bebchick case, interpretation of 
Section 6(a)(4) of the Compact waS not involved at all since 
that case was concerned with an order of the District of 
Columbia Public Utility Commission ("PUC") rather than the 
Commission and involved a governing law other than the Compact. 
This case, for the first time, brings interpretation of Section 
4 of the Franchise and Section 6(a)(4) of the Compact squarely 
into issue. 


’ 


"Sec. 4. It is hereby declared as a matter 
of legislative policy that in order to assure the 
Washington Metropolitan Area of an adequate trans- 
portation system operating as a private enterprise, 
the Corporation [Transit], in accordance with stand- 
ards and rules prescribed by the Commission [PUC], 
should be afforded the opportunity of earning such 
return as to make the Corporation an attractive 
investment to private investors. As an incident 
thereto the Congress finds that the opportunity 
to earn a return of at least S-1/8 per centum net 
after all taxes properly chargeable to transportation 
operations, including but not limited to income 
taxes... would not be unreasonable... ." (Under- 
scoring supplied.) 


Congyvess reaffirmed its earlier finding that a rate of 


return of at least 6-1/2% is not unreasonable in the following 


language of Section 6(a)(4) of the Compact: 


"(4) It is hereby declared as a matter of 
legislative policy that in order to assure the 
Washington Metropolitan District of an adequate 
transportation system operating as private enter- 
prises the carriers therein, in accordance with 
standards and rules prescribed by the Commission, 
should be afforded the opportunity of earning such 
return as to make the carriers attractive investments 
to private investors. As an incident thereto, the 
opportunity to earn a return of at least 6-1/2 per 
centum net after all taxes properly chargeable to 
transportation operations, including but not limited 
to income taxes, on gross operating revenues, :shall 
not be considered unreasonable." (Underscoring 
supplied. ) 


Thus, Congress has declared as a matter of legislative 
policy that Transit is to be afforded the opportunity of earn- 
ing a return which would make Transit an attractive investment 
to private investors. As an incident to that declaration of 
legislative policy, Congress has found, and so stated in the 
Franchise and the Compact, that the opportunity of earning a 


return of at least 6-1/2 per cent net after taxes would not be 


* 
unreasonable, i.e., would be reasonable. 


Commissioner Hooker carefully analyzed the Congressional 
language in his dissenting Opinion. After defining the key words, 
he concluded: 

"... that Congress has pegged definitely 6-1/2 

per centum on gross operating revenues as being the 

sum required for a carrier to make for its investment 

to be attractive to private investors." (Opinion, p. 61) 

Commissioner Hooker's careful analysis of the precise 
language of the Compact emphasizes that there can be no question 
about the Congressional intent. Under the plain meaning of Con- 
gress' language, Transit is legally entitled to be afforded the 
opportunity of earning a return of at least 6-1/2 per centum. 

B. Statutory Construction 

As submitted above, the plain meaning of the words which 
Congress used in Sections 4 of the Franchise and 6(a)(4) of the 
Compact makes it unnecessary to have reference to any other part 
or parts of the statute for guides. See Flora v. United States, 357 
U.S. 63 (1958). But if this Court should conclude that the language 
is ambiguous and therefore must be construed by the Court, it is sub- 
mitted that under the applicable rules of construction such language 
necessarily entitles Transit to be afforded the opportunity of 
earning a rate of return of at least 6-1/2 per centum net after taxes. 

It is axiomatic that in construing a statute the object 
is to ascertain and give effect to the intent of the legis- 
lative body. If provisions of the statute are introduced which 
¥ Indeed, when the Franchise was before the Congress for con- 
sideration, Congressman Barratt O'Hara said that Section 4 " 


guarantees to the traction 
(102 Cong. Rec. 13580- 


t 
show the sense in which other doubtful provisions were used, 


that sense should be adopted in construing the doubtful provi- 
sions. Alexanter v. Mayor and Commonalty of Alexandria, 9 U.S. 
(5 Cranch) 1 (1809). 

In the present case, if the proper construction of 
Section 4 of the Franchise is in doubt, such doubt is entirely 
disspelled when the provisions of Section 4 are read together 
with the provisions of Section 9 (see Appendix A). Section 9 
provides that Transit will be required to pay certain local taxes 


only after it earns a return of 6-1/2 per centum net after taxes 


on its applicable rate base. The important point about these 


tax exemptions is that in each case Transit pays the local taxes 
only in periods in which its net operating income is more than 
a 6-1/2 per centum rate of return, net after all taxes, includ- 
ing the taxes to which the exemption applies. 

Section 9 was enacted to insure that in so far as free- 
dom from local taxes could help to achieve this end, Transit 
would earn a rite of return of at least 6-1/2 per centum net 
after taxes on its applicable rate base. It has no other effect. 
Read together with Section 4, it evinces the Congressional 
intention to grant Transit the right to be afforded the oppor- 
tunity of earning a rate of return of at least 6-1/2 per centum 
and to help seture implementation of such right by granting 
appropriate tax exemptions. 


Failure to read Section 4 as a grant of the right to 


the opportunity of earning the 6-1/2 per centum rate of return 
would cause the Section 9 tax exemptions to be wholly unrelated 
to any over-all purpose and plan evinced in the statute. The 
effect of such a reading would reduce Section 9 merely to a 
complex tax exemption intended to implement a right which has 
not been granted. It is only when Section 4 is read as a grant 
to Transit of the right to the opportunity of earning at least 
the 6-1/2 per centum rate of return that the entire statute 
hangs together consistently and harmoniously. That statutes 
should be construed to produce a harmonious and consistent whole 
is well settled law. Washington Market Co. v. Hoffman, 101 U.S. 
112 (1879). 

If Section 4 does not mean that Transit is entitled 
to be afforded the opportunity to earn the 6-1/2 per centum rate 
of return, what meaning can it have? The answer to this ques- 
tion is apparent. If Sections 4 of the Franchise and 6(a) (4) 
of the Compact do not grant such a right, they do nothing; they 
are merely a bundle of inoperative words. 

Every legal: presumption supports Transit's construc- 
tion. Indeed, in construing a statute the rule is that signi- 
ficance and effect shall be given to every word thereof. Ex 


parte Pub. National Bank, 278 U.S. 101 (1928). In order that 


significance and effect be given to every word of Sections 4 of 
the Franchise and 6(a)(4) of the Compact, they must be construed 
as entitling Transit to be afforded the opportunity of earning at 


least the 6-1/2 per centum rate of return. 


C. Legislative History 
Although Transit believes that its interpretation of 


the Franchise and Compact is clear from the express language of 
Section 4 and the statutory pattern of Sections 4 and 9, if this 
Court finds the language ambiguous it is necessary to examine 
further into the intent of Congress when it enacted Transit's 
Franchise into law (Union Mfg. Co. v. NLRB, 93 App. D.C. 252, 
221 F.2d 532, cert. denied, 349 U.S. 921 (1955); United States 
v. American Trucking Ass'ns, 310 U.S. 534 (1940)). Such Con- 
gressional intent may be deduced from the legisiative history 
of Transit's Franchise and from a comparison of Transit's Fran- 
chise with the! franchise and statutes applicable to Transit's 


predecessor, Capital Transit Company. 


The circumstances surrounding the creation of Transit 


and the acquisition of Transit's Franchise in August 1956 are 

so well known as to be matters of which this Court may take 
judicial notice. The circumstances are carefully detailed and 
documented in a large number of Congressional committee reports 
and in Congressional debates appearing in the Congressional Re- 
cord. See: S. Rep. No. 1274, 83d Cong., 2d Sess. (1954); 
Capital Transit Co. Matters, Hearing Before the Subcommittee on 
Public Health, Education, Welfare, and Safety of the Senate Com- 
mittee on the District of Columbia, 84th Cong., 1st Sess. (1955): 
S. Rep. No. 1791, 84th Cong., 2d Sess. (1955); H.R. Rep. No. 
2751, Blith Cong., 24 Sess. (1956); 102 Cong. Rec. 7550-7567, 
7575-7581, 7776-7778, 8280-8299, 13571-13581 (1956). 


1. Repeal of Capital Transit's Franchise 


From the Congressional committee reports, it appears 
that the Congressional concern over the status of mass transit 
service in the District of Columbia dated back to 1949 when con- 
trol over Capital Transit Company, Transit's predecessor, was 
acquired by a group headed by Mr. Louis Wolfson. (S. Rep. No. 
1274, supra) During the early 1950's several investigations 
were held and reports prepared in Congress concerning the methods 
of operation of the then-franchise-holder, Capital Transit Company 
(S. Rep. No. 1274, supra; James M. Landis, Report on the Capital 
Transit Co., Subcommittee on Public Utilities, Insurance and 
Banking, House Committee on the District of Columbia, 82d Cong., 
2d Sess. (1952)). 

On July 1, 1955, Capital Transit Company experienced 
a strike of its employees which resulted in a 52-day work stop- 
page which brought mass transportation virtually to a halt and 
seriously interfered with the efficient operation of all activi- 
ties and Government operations within the District of Columbia. 

One of the results of the series of events which cul- 
minated with the 1955 strike was enactment of the Act of August 
14, 1955 (69 Stat. 724), which repealed the charter and franchise 
rights of Capital Transit Company, effective as of one year lat- 
er, August 14, 1956. The Act also empowered the Commissioners 
of the District of Columbia to authorize Capital Transit Company 


to continue its operations for the interim year under rights to 


be established by the Commissioners and to negotiate a stop-gap 


agreement with the striking union employees so that transit 
service could be restored. These were accomplished by August 

21, 1955 and transportation service was resumed by Capital Transit 
Company on August 22, 1955. 

2. Interim Period: Public Versus Private Ownership 

With interim relief assured, Congress and the Board 
of Commissioners of the District undertook the task of seeking 
a means of continuing transit service following expiration of 
the franchise F Capital Transit Company on August 14, 1956. 
Extensive efforts were begun to find a successor to Capital 
Transit Company. 

After months of failure to find a satisfactory succes-~ 
sor, the Board:of Commissioners of the District of Columbia 
caused to be introduced in both houses of Congress a bill to 
create a publicly-owned transit system in the District (S. 3073 
and H.R. 8901, 84th Cong., 2d Sess. (1956)). Following Senate 


committee ioe the bill was reported favorably to the floor 


of the Senate where it passed (102 Cong. Rec. 7795 (1956)) with 
provisions for an interim public authority with powers to sell 
the transit system to private enterprises if a suitable opera- 
tor could be found. 

Darie the debates on S. 3073, sponsors of the bill 
observed repeatedly that mass transit was deemed to be a declin- 
ing industry faced with serious economic and competitive prob- 
lems (102 Cong. Rec. 7554, 8296 (1956)) and that it would be a 
difficult job for the District of Columbia to find a satisfactory 


private owner and operator. Throughout the debates, the con- 
cept of public ownership and operation was seriously objected to 


but was, at that time, regarded as the only solution (albeit a 


desperate one) for providing service after August 14, 1956. 


(102 Cong. Rec. 7550-7567 (1956)) 

Throughout the hearings, the committee reports and the 
debates on the floor of the Congress, all members of the Congress 
agreed that it was critically important, at all costs, to avoid 
a public authority for the mass transportation system of the 
nation's capital. Recognizing the difficulty in obtaining pri- 
vate capital to invest in a declining industry such as the 
transit business, all members of Congress agreed that substan- 
tial concessions and changes would have to be made in the 
franchise provisions of the transit system if a satisfactory 
private investor were to be found. 

While the Senate was deliberating on S. 3073, the House 
of Representatives considered a companion bill to create a public 
authority (H.R. 8901). The result reached on this bill in the 
House of Representatives differed substantially from the Senate. 
After hearings, the House Committee to which the bill was as- 
signed reported out (April 24, 1956) an amended bill which re- 
jected the public authority concept and adopted, in lieu thereof, 
@ proposal which would have restored Capital Transit Company's 
charter and franchise rights through the partial repeal of the 
Act of August 14, 1955 (69 Stat. 724), and would have held out 


substantial inducements to Capital Transit Company to improve 


its relationships with labor and its services and operations 
through the grant of new standards of rate determination and 
several tax concessions. 

These new rate standards and tax concessions are 
critically important here because they represented the induce- 
ments which the House of Representatives was inclined to grant 
to Capital ordnsit Company and they ultimately became the in- 
ducements which the Congress finally adopted as the basis for 
Transit's Franchise. 


At about the same time the Senate was passing S. 3073, 


the House passed H.R. 8901 (102 Cong. Rec. 8426 et seg. (1956)) 


which contained the suggested new inducements for Capital 
Transit Company in the form of new rate standards and new tax 
concessions. In particular, Section 2 of the House bill provided, 
in effect, that whenever Capital Transit Company requested a 
non-discriminatory fare schedule which would provide it with a 
rate of return of 6-1/2 per cent on its applicable rate: base, 
the PUC was obligated to find that such rate of return was: 

"the fair and reasonable return which the 

company should be afforded the opportunity 

of earning." (H.R. 8901, 84th Cong. 2d Sess. 

§2(o) (1956)) 
In addition, giving further effect to the grant of 6-1/2 per 
cent, Section 4 of the House bill granted Capital Transit Com- 
pany a tax exemption on the local Motor Vehicle Fuel Taxes which 


it otherwise would have to pay, to the extent it was not able 


t 
¢ 


to earn a rate of return of 6-1/2 per cent.* 

Soon after the two different bills had passed their 
respective chambers of Congress, the Board of Commissioners com- 
menced negotiations in earnest with certain private investors 
who later became the vroponents of Transit. xtensive confer- 


ences and negotiations involving representatives of the new in- 


vestors, of Capital Transit Company and of the Board of Commis- 


Sioners took place, and resulted in an agreement on the part of 
the Board of Commissioners to recommend to Congress a franchise 
for Transit substantially in the form presently before this 

Court for interpretation. The seriousness of the concern to fos- 
ter private ownership of the transit system of the District of 
Columbia is demonstrated by the following language of Section 4 
of Transit's Franchise: 


"It is hereby declared a matter of legislative 
policy that in order to assure the ‘lashington 
Metropolitan Area of an adequate transportation 
system operatL as a private enterprise, the Cor- 
poration, in accordance with standards and rules 
prescribed by the Commission, should be afforded 
the opportunity of earning such return as to make 


the Corporation an attractive investment to private 
investors. 


* *& * 


"Tt is further declared as a matter of legis- 
lative policy that if the Corporation does provide 
the Washington Metropolitan Area with a good public 
transportation system, with reasonable rates, the 
Congress will maintain a continuing interest in the 


welfare of the Corporation and its invest a 
(Underscoring Supplied.) 


¥® The interrelationsnip of the rate of return section and the tax 
exemption section is clear. As shown heretofore, the same inter- 
relationship exists between Sections 4 and 9 of Transit's Franchise. 


3. Transit's Franchise 
One factor was clear to all concerned and that was 


that it was intended that the new transit company would receive, 


as a a= of the new rate standards and new tax conces- 


sions originally intended in H.R. 8901 for the Capital Transit 
Company. (102 Cong. Rec. 13580 (1956)) , 

After the new franchise for Transit was approved by 
the Conference Committee (July 17, 1956), it was resubmitted to 
the Senate and House for their respective approvals. On, the 
floor of the House, the Manager for the House who had represented 
the House in the Conference Committee (Congressman Oren Harris, 
Chairman of the House Interstate and Foreign Commerce Committee) 
reviewed the new rate standards and the new tax concessions by 
stating that the new provisions granted to Transit were the same 
general provisions as were in the House bill as passed for 
Capital Transit Company (102 Cong. Rec. 13580 (1956)). During 
that same debate in the House, another Congressman, Barratt 
O'Hara, describe. the new rate standard of Section 4 of Transit's 
Franchise as one which "guarantees to the traction corporation 
a return of at least 6-1/2%." (102 Cong. Rec. 13580-13581 
(1956)) (Underscoring supplied. ) 

From all of the legislative nistory, it is clear that 
Congress established the new rate standard as one of the impor- 
tant inducements to Transit to purchase and operate the transit 
system ann a owned and operated by Capital Transit Company. 
In consideration of these inducements, Transit, in turn, agreed 


to be bound by all of the commitments and obligations of the 
new Franchise. Certain of these obligations represented exten- 
sive new commitments not previously imposed on Capital Transit 
Company, such as the obligation in Section 7 to convert all 
street railways to bus operations at a cost of many millions of 
dollars. Another obligation implicit in the new Franchise was 
the obligation to work out a satisfactory labor contract with 
the union that had walked out for 52 days in 1955. 

From all of the background, it is obvious that the 
Franchise was negotiated and treated as a contract between the 
Congress and Transit (102 Cong. Rec. 13580-13581 (1956)). This 
is in accord with established law that a franchise is a contract 
between the grantor and grantee. Gordon v. Appeal Tax Court, 

44 J.S. (3 How.) 133 (1845). 

Throughout all the contractual negotiations, the transit 
principals relied upon the clear meaning of the language of Sec- 
tion 4 of the Franchise and on the interpretations placed thereon 
by members of Congress such as Congressmen Oren Harris and 
Barratt O'Hara. With the words "at least 6-1/2 per centum” indi- 
cating a minimum of 6-1/2 per centum, with the tax exemption 


section providing that Transit would pay certain local taxes 


only after it has earned at least 6-1/2 per centum, and with 


Congressman Harris promising that Transit would receive the same 
standards for rate determinations previously approved in H.R. 
8901 for Capital Transit Company, the transit principals relied - 


with ample reason - on the position that Transit's Franchise 


would entitle it to the opportunity of earning at least 6-1/2 
per cent net after taxes on its applicable rate base. 

From the legislative history of Transit's Franchise 
and from the enactment of Section 5(a)(4) of the Compact, which 
tracks the Franchise, it is clear that Congress intended to 
modify the previously unqualified rate-making authority of the 
Commission over local public utilities by enacting new rate 
standards applicable to the new private transit owner and oper- 


ator, Transit. 


D. The Commission's Opinion 


ate | me Majority Opinion 
’ 
The majority of the Commission stated: 


t 


--. in clear and unequivocal language of the 
Compact, the Commission is duty bound to ‘prescribe 
just and reasonable fares! based on the operating 
ratio theory of rate making." (Opinion, p. 48) 

The' majority apparently considered the Commission gov- 
erned only by Section 6(a)(3) of the Compact. In so doing they 
erred by failing to give consideration to the Congressional man- 
date embodied. in Section 6(a)(4) of the Compact. 


It is clear from the language of Section 6(a)(3) of 


the Compact that Congress left unchanged much of the Commission's 


traditional rate-making discretion in determining a fair rate 
of return for, Transit. However, in one respect the Commission's 
power was limited. Pursuant to Section 6(a)(4) it may not es- 
tablish rates of fare which fail to provide Transit with the 


opportunity of earning at least a 6-1/2 per centum rate of return 
8 


on gross operating revenues. This is a floor below which the 
Commission may not venture. Unchanged, however, is the Com- 
mission's rate-making discretion whenever the proposed rate of 
return exceeds 6-1/2 per centum. 

In addition, other important and extensive areas of 
the Commission's discretion are left unchanged. These include, 
among others, discretion to determine whether the proposed 
fare structure is discriminatory; to determine the amounts of 
revenues and expenses which it will allow in computing the rate 
of return resulting from actual operations of the past year; to 
determine the adjustments to be made in the past year's figures 
in order to account for extraordinary or non-recurring circum- 
stances; to determine the factors to be applied in estimating 
the results of the future annual period as computed by project- 
ing the past year's operations into the future annual period 
assuming the continuation of the existing fare structure; and 
to determine the factors to be applied in estimating the results 
of the future annual period assuming the adoption of the proposed 
new fare structure, and any other alternative fare structure. 


In order to comply with the Congressional mandate of 


Sections 4 of the Franchise and 6(a)(4) of the Compact, the 


Commission must approve any non-discriminatory rate schedule 
proposed by Transit which the Commission finds would result in 
a rate of return not in excess of 6-1/2 per centum, net after 


taxes. Here, the majority ignored the Congressional mandate. 


L 


2. The Dissenting Opinion 

Commissioner Hooker, in his dissenting opinion, care- 
fully considered the language of Section 6(a)(4) of the Compact 
and the legislative intent declared therein. His summary of the 
meaning of Section 6(a)(4) and the intent of Congress in enact- 
ing that Section is clear and to the point: 

"After Congress outlined all of the factors 

thet should be considered, it specifically stated 

that in order to assure (to make certain) that 

adequate service is given the public, the transpor- 

tation companies should be afforded the opportunity 


to make a return that would be attractive to invest- 
ors and, as an incident thereto, to earn a return 


of at least 6-1/2 per centum net. The intent of 

Congress could not have been more plainly stated. 

The law says at least 6-1/2 per centum net should 

not be considered unreasonable on the gross oper- 

ating revenues of the company. It is plain, spe- 
cific and definite that at least 6-1/2 per centum 

is not to be considered unreasonable. The reason- 

ableness of a return of 6-1/2 per centum is not 

subject to valid objection. It is settled by: the 

Compact." (Opinion, p. 62) 

Commissioner Hooker's construction of Section 6(a)(4) 
gives meaning to Congress! intent. As Commissioner Hooker re- 
cognized, the policy stated by Congress in Section 6(a)(4) 
"...is a sound policy and should have been adhered to in this 
Case." (Opinion, p. 62) Commissioner Hooker, recognizing that 
a sound policy decision was reached by Congress, tried to give 
effect to it: the majority opinion failed to do so. 

E. Conclusion 


From the plain and clear meaning of Sections 4 of 


Transit's Franchise and 6(a)(4) of the Compact, from the statu- 


tory pattern of Sections 4 and 9 of the Franchise and from the 
legislative history of the Franchise, it is clear that Congress 
intended that Transit be entitled as a matter of law to be af- 


forded the opportunity of earning a rate of return of at least 


6-1/2 per centum net after taxes on its gross operating revenues. 


In failing to reach that conclusion, the majority of the Com- 


mission committed reversible error. 


tory pattern of Sections 4 and 9 of the Franchise and from the 
legislative history of the Pranchise, it is clear that Congress 
intended that Transit be entitled as a matter of law to be af- 
forded the opportunity of earning a rate of return of at least 
6-1/2 per cenfom net after taxes on its applicable rate base. 


In failing to reach that conclusion, the majority of the Com- 


mission committed reversible error. 


II. THE COMMISSION ERRED IN ITS DENIAL 
OF TRANSIT'S PROPOSAL THAT ACCRUALS 
BE MADE TO TRANSIT'S RESERVE FOR 
TRACK REMOVAL AND REPAVING AT THE 
ANNUAL RATE OF $277,814 OVER THE 
REMAINING LIFE OF TRANSIT'S FRANCHISE 
AND IN ORDERING [HAT NO FURTHER 
ACCRUALS TO TRANSIT'S RESERVE FOR 
TRACK REMOVAL AND REPAVING SHALL BE 
CHARGED AGAINST TRANSIT'S INCOME. 

Transit proposed that commencing as of January 1, 1963, 
it would charge operations during the remaining life of its 
Franchise with accruals for track removal and repaving at the 
annual rate of $277,814 (DCT ex. 9). This would have effected 
an annual reduction of $766,382 in Transit's charges against 
operations for this purpose (DCT ex. 5). 

The Commission rejected Transit's proposal and order- 
ed that effective January 1, 1963 no further accruals for track 
removal and repaving would be permitted. The Commission found 
that the balance in Transit's reserve for track removal and 
repaving at December 31, 1962, was sufficient to cover the 
reasonably anticipated demands upon it for the immediate future. 

In so finding, the Commission committed error; there 
was no substantial evidence of record to support such a finding. 
The Commission's finding was erroneously based on (a) conjecture 
and surmise that at some time in the future Congress may relieve 
Transit of its admittedly fixed statutory liability to remove all 
abandoned track and to regrade and repave all abandoned track 
areas and (b) estimated costs of a proposed three-year Highway 


Department program for paving over all abandoned track which were 


inaccurate because they were predicated on early experience of 
the cost of work performed under circumstances not comparable 
with those under which the projected work is to be performed. 
Reliable current competitive bids were put in evidence by 
Transit but the Commission erroneously failed to give proper 
consideration thereto (DCT exs. 56, 57, 58). 

A. Transit's Legal Liability 

The Commission, in erroneously ordering that no further 
charges may be made by Transit to its track removal and repaving 
account, concluded as follows: 

"As the financial burden of the track oa 
program falls upon the ratepayer, consideration 

should be given to having Congress relieve the 

applicant ftransit] of this indefinite future obliga- 

tion." (Opinion, p. 20) 

It is thus apparent that the Commission was swayed by 
testimony that perhaps Congress may at some time-act to relieve 
Transit of its burden for track removal and repaving. In so 
doing, the Commission erred. 

1. Evidence Relied on by the Commission 

Messrs. Stromberg and Lipske took the position that no 
provision for track removal and repaving charges should be made 
for the future annual period (Tr 986-92, 1169-72). Both wit- 
nesses acknowledged Transit's present liability for the ultimate 
removal of all track (Tr 1089, 1249). They testified, however, 
that no provision should be made for such costs because of the 


uncertainty of the time at which Transit would actually remove 


the track (Tr 1090, 1251-2) and because of the possibility that 


Transit may at some future time be relieved of its legal obliga- 
tion by legislation (Tr 1096, 1249). 

Messrs. Stromberg and Lipske as well as Mr. Aitken spoke 
of the possibility that Transit may be afforded some legislative 
reprieve from its track removal obligation before the track is 
removed (Tr 1096, 1171-2, 1249). None of them testified of any 
pending or proposed legislation in this regard. There is no record 
of any such legislative proposal pending before Congress. 

The suggestions of legislative reprieve by these witness- 
es is the purest kind of conjecture and surmise and not the kind 
of testimony upon which the Commission should have predicated a 
course of action. Unless and until Transit is granted legislative 
relief from its track removal obligation, the obligation is fixed 
and must be provided for if the chaotic results of an unexpected 
order to remove track are to be avoided. 

The possibility of such chaotic results was illustrated 
in Transit's cross-examination of Mr. Stromberg. Mr. Stromberg 
was questioned concerning what his recommendation would be if 
near the end of Transit's Franchise the company was suddenly 
ordered to remove all track in the city. All that he could say 
was that the situation would be "... rather unfortunate..." for 


Transit because it would not be practicable any longer to 


recover the costs in Transit's rates of fare (Tr 1091-2). 


2. The Bebchick Opinion 
This Court,'in Bebchick v. Pub. Util. Comm'n, supra, 


expressly recognized the fixed legal obligation placed on Transit 


for track removal and repaving. 

There, however, this Court concluded that the’ Commission 
erred in allowing an annual charge of $1,044,196 for track re- 
moval and repaving because no consideration was given to the 
possible savings to be derived from coordinated programs and from 
possible repaving rather than removal of track. The Court stated 
(318 F.2d at 193): 


"These provisions contemplate that Transit's 
program of track removal and repaving shall be 
coordinated with the highway development plans of 
the District of Columbia, resulting in economies im- 
plicit in such ordination. And the Appropriation 
Act of 1942 referred to in Section 7, while it 
obligates Transit to pay the entire cost of removing 
svch tracks as are removed, and to repave the area 
when the street is not being paved, requires it to 
pay only one-half the cost of repaving the track 
areas when roadway repaving is there being carried 
out by the Highway Department pursuant to its road 


maintenance program. No allowance is made by the 
Commission for these important factors which would 
reduce the cost to Transit of track removal and 


repaving. nderscoring supplied. 


Here, as is hereinafter shown, the record before the 
Commission contained uncontroverted evidence on the estimated 
cost of meeting Transit's fixed obligation to remove all track 
and repave related areas, taking into consideration all ‘possible 
savings to be derived from coordinated Highway Department programs 
as required by statute. Nevertheless, the Commission ignored 
this evidence and chose instead to rely erroneously on weicn and 
conjecture that someday Transit might be relieved of its statutory 
liability. 

3. Current Estimate of the Total Cost of 

Track Removal and Repaving 


y 


Mr. Simpson testified and presented several exhibits 


concerning the results of a current study made by him on the cost 
of all track removal remaining in place at December 31, 1962 and 
repaving of the related areas (DCT exs. 28-32, 37; Tr 496-524, 


592-3, 673-8). The substance of Mr. Simpson's testimony and 


exhibits was that completion of the job of removal of the track 
remaining in place at December 31, 1962 and repaving of the re- 
lated track areas would cost $16,950,358 if it is assumed that 
Transit would pay 100% of the cost of removal of all track, sub- 
structures and repaving. That cost would be reduced to $13,230,403 
if it is assumed that all of the repaving were performed in 
cooperation with the District of Columbia Highway Program so that 
Transit would have to bear only one-half of the repaving costs 

(DCT ex. 32; Tr 522-3). 

Mr. Simpson's testimony was uncontroverted. The weight 
to be given Mr. Simpson's current estimate is properly demonstrated 
by his testimony which indicates clearly that under then current 
labor costs, the Simpson-Curtin report of May 8, 1957 (upon which 
the PUC based, in part, its original estimate of $10,441,958) was 
quite accurate (DCT ex. 30; Tr 504-10). 

Mr. Simpson assumed that at some time during the re- 
maining life of the Franchise, Transit would remove all of the 
abandoned track remaining at December 31, 1962 (DCT ex. 31; Tr 
512, 557). In doing so, he was giving prudent effect to the exist- 
ing legal obligation of Transit under its Franchise. This obliga- 
tion remains binding on Transit even if all of the existing track 
is covered over. Indeed, the continuing nature of this obligation 


under the Franchise has been expressly recognized in cheno 
tracts pursuant to which abandoned track has so far been: covered. 
These contracts provide that Transit's participation in the cover- 
ing over of track: 


"t,... shall in no way alter the obligation of 
D. Cj Transit for street railway track removal 
and repavement as set forth in District of 
Columbia Appropriation Act of 1942 (55 Stat. 
499, 533).'" (Tr 80) 


B. The Program For Paving Over Existing Track 


The Commission, in erroneously failing to adopt Transit's 
proposal, stated that it: 


"4. 18 of the opinion and finds that the 
balance in the reserve for track removal and 
repaving at December 31, 1962 in the net amount 
of $4,814,249.12 is sufficient to cover the 
reasonably anticipated demands upon it for the 
immediate future." (Opinion, p. 20) 


The Commission erred in its finding; the finding was not’ supported 


by substantial ‘evidence. 

1. Evidence Relied on by the Commission 

Through Mr. Aitken, the Commission staff introduced 
evidence to indicate that the Highway Department of the District 
of Columbia had prepared a three-year program for the years 1963, 
1964 and 1965 in which it is contemplated that during those years 
virtually all of Transit's existing abandoned track in the District 
of Columbia will be covered over (Stf ex. 1A; Tr 389-410, 768-72) . 
As indicated above, even if this occurs Transit remains liable 
for removal of all the covered over track in the future. 


The testimony of Mr. Aitken was that the total covering 


over costs would be about $4,143,228 (Stf ex. 1A, p. 2; Tr 771), 
exclusive of certain track removal costs associated with a pro- 
posed subway. As the record indicates, Mr. Aitken's estimates 
were subject to several serious defects. They were predicated on 
experience in prior years (Stf ex. 1A; Tr 392 et seq.) and not 

on currently received 'ccmpetitive bids. In addition, they were 
based on past work which had been performed under traffic con- 
ditions less trying, and therefore less costly, than those under 
which the projected work will be carried out (Tr 426 et seq.). 

It was error for the Commission to rely on these defect- 
ive estimates to support its finding. In rebuttal of Mr. Aitken's 
testimony Transit submitted current competitive bids by reputable 
contractors, which are the only adequate cost evidence in the 
record. 

2. Rebuttal Evidence 

On behalf of Transit, Mr. Flanagan testified that the 
cost of the Highway Department program for the years 1963, 1964 
and 1965 would be $5,682,444 exclusive of the subway work (DCT 
ex. 60; Tr 1600). This estimate would be increased by an addi- 


tional $1,128,900 if track removals are required during the three- 


year period because of the proposed subway plans (Tr 1600). 


Mr. Flanagan's estimates were based on currently re- 
ceived competitive bids for projects to be performed in 1963 
(DcT exs. 56, 57, 58; Tr 1589 et seq.). In addition, they were 
based on projects to be performed under traffic conditions similar 


to those involved in the whole program. 


Thus,} the only competent cost evidence was Mr. Flanagan's 
testimony. It was on this evidence that the Commission's finding 
should have been based. Failure to do so resulted in a finding 
that was not based on substantial evidence. | 


C. Current Status Of The Track Removal And Repaving 
Reserve And Transit's Proposal 


Pursuant to PUC Order No. 3592, dated November 27, 1957 
(DcT ex. 7), Transit had been accruing annual charges for track 
removal and repaving at the rate of $1,044,196 per year. The 


accrual was based on a determination by the PUC that $10,441,958 


would be an appropriate estimated total cost for removal of all 
of Transit's abandoned track and performance of the related paving 
and the staff recommendation that such total cost should be charged 
against operations over a 10-year period (DCT ex. 7, pp. 9-10). 
During the years that followed the PUC's order of 
November 27, 1957, there were delays in the work to be done and 
Transit was required to perform less work on track removal and 
repaving than had been contemplated (Tr 79-80). Of course, the work 
not done in those years remained to be done in later years and, as 
already discussed, plans to perform some of this work between 1963 
and 1965 have already been adopted as part of the Highway Development 
Program. 
The accruals for track removal and repaving from August 
1956 to December 31, 1962, inclusive, totaled $6,656,748, whereas 
a net amount of only $1,842,499 was required to be spent during 
that period (DCT ex. 27A). Accordingly, at December 31, 1962, 


the balance remaining in the reserve for track removal and re- 
paving was $4,814,049 (DCT ex. 27A; Tr 1602) and, at December 31, 
1962, there remained a balance of $3,785,210 to be charged at the 
annual rate of $1,044,196 in order to bring the total accrual 
for track removal and repaving to the level of the PUC's original 
cost estimate, i.e., $10,441,958. 

In recognition of the difference between Transit's 


actual experience and the charges made, Transit proposed to charge 


the $3,785,210 balance of the PUC's estimate over the remaining 


years of the Franchise at the annual rate of $277,814 (DCT ex. 5; 
Tr 82-3). 

Transit's proposal is a conservative one. Its adoption 
would provide, at the end of Transit's Franchise, a reserve of 
only $10,441,958 which would be $2,788,445 short of providing the 
amount which Mr. Simpson testified will be needed after giving 
effect to all possible savings through coordinated programs, 
i.e., $13,230,403. 

And, even looking only to the cost of the three-year 
Highway program which contemplates repaving and no removal, based 
on Mr. Flanagan's estimate of $5,682,444, adoption of Transit's 
proposal, will, at the end of 1965, fail to provide a reserve 
sufficient to cover Transit's costs. Of course, the deficiency 
will be even greater if the additional $1,128,900 for track re- 
moval is required during the three-year period because of the 
proposed subway plans (Tr 1600). 


D. Conclusion 

In Bebchick v. Pub. Util. Comm'n, supra, this Court 
enunciated the principle that: 

" .. it was not consistent with consumer 
interests to resolve so many of the doubts 

in favor of a fare increase not shown to have 

been necessary. Since something less than 

compiete and total track removal and repaving 

would be an operating expense of Transit the 

Commission [PUC] could not reasonably act on 

the basis that Transit would be obliged to 

remove all tracks and also bear the cost of 

all fepaving." (318 F.2d at 194) 

With this principle, Transit agrees. Here, however, the Commis- 
sion erred in resolving all doubts against the fare increase pro- 
posed by Transit in a manner inconsistent with the interest of 
Transit and Transit's investors. 

Thus, the Commission relied on conjecture and surmise 
that someday Transit may be relieved of its statutory obligation 
of track removal and failed to consider the uncontroverted evidence 
of record that the estimated cost of Transit's fixed obligation 
to remove all track and repave related areas, taking into con- 


sideration all possible savings to be derived from coordinated 


Highway Department programs, is $13,230,430. 


Purther, the Commission relied on estimates of the cost 
of repaving projected by the three-year Highway Department Program 
that were subject to serious defects and failed to give weight 
to the documented evidence that the estimated cost of such program 
exceeds the total of the current balance in the track removal and 


repaving account and the accruals proposed by Transit for the three- 


year period. 

Finally, the Commission failed to give any consideration 
to the possibility of increased costs resulting from the proposed 
subway plans. 


Thus, under the principle enunciated by this Court in 


Bebchick, the Commission erred by resolving all doubts against 


Transit and its investors. 


TIL. ¢ THE COMMISSION ERRED IN DENYING TRANSIT! S| 
PROPOSAL THAT AMORTIZATION OF ITS ACQUISI- 
TION ADJUSTMENT ACCOUNT BE SPREAD OVER THE 
REMAINING LIFE OF TRANSIT'S FRANCHISE AND! 
IN ORDERING THAT AMORTIZATION OF TRANSIT'S 
ACQUISITION ADJUSTMENT ACCOUNT BE CONTINUED 
UNCHANGED FROM RATES IN THE PAST, 

Transit proposed spreading amortization of the balance 
of its acquisition adjustment account ("Excess of Net Original 
Cost of Properties Recorded by Predecessor Owner over Cost to 
Present Owner") evenly over the period from January 1, 1963 to 
the termination of Transit's Franchise, the same period over 
which Transit proposed to acerue the balance required for the 
reserve for track removal and repaving (see Point II, supra). 
This would have reduced the annual provision for amortization 
from $1,028,860 to $264,827 (DCT ex. 5; Tr 82-3). | 

The Commission rejected Transit's proposal and ordered 
that amortization of the acquisition adjustment account will 
continue unchanged until further evidence supporting a different 
rate of amortization is presented to the Commiss‘ .°. Since the 
annual charge tof $1,028,860 for amortization is an offsetting 
charge against (or a reduction of) the depreciation deduction, 
the effect of the Commission's order is that Transit's income will 


be overstated by $764,033. 


The Commission recognized the importance of the relation- 


ship between the acquisition adjustment account and the reserve 
for track removal and repaving and, in view of its suspension of 
accruals for the track removal reserve, the Commission considered 


it necessary to reexamine the amortization period for the acquisi- 


tion adjustment account (Opinion, pp. 16-17). With regard to the 
establishment of the ten-year period for amortization of the 


acquisition adjustment account the Commission stated: 


" .. it is not completely proper to suggest 

that the ten-year period was established arbitrarily. 
It is more accurate to say that it was an appropriate 
time in light of all the circumstances existing at 
the time, particularly, in view of the treatment 


accorded, in the same Order, the track removal program." 

(Opinion, p. Lo) (Underscoring supplied.) 

Having recognized the relationship between tne two 
accounts, the Commission nevertheless concluded that it could 


not accept Transit's proposal based 


" .. on the present record since the evidence 
is insufficient to enable the Commission to enter 
appropriate findings." (Opinion, p. 17) 


The Commission erred in refusing to adopt Transit's proposal for 
there was substantial evidence of record in support of the 
proposal. 
A. Evidence In Support Of Transit's Proposal 

In his testimony, Mr. Flanagan described fully the 
derivation of the acquisition adjustment account (Tr 76-7). 

As Mr. Flanagan testified, Transit acquired the net 
assets of its predecessor, Capital Transit Company, on August 15, 
1956 for the sum of $13,540,000 plus the assumption of all 
liabilities, known and unknown. This amount, net of a valuation 
of the track removal liability, was $10,339,041 less than the value 
of the assets recorded on Capital Transit Company's books. 

In 1957, Transit proposed to the PUC that the $10,339,041 


excess of net recorded cost over purchase price be treated as a 


fair valuation of Transit's liability for track removal and re- 
paving, and that the $10,339,041 excess should be set up as a 
reserve for track removal and repaving which would be reduced 
as such costs were actually incurred (Tr 76-7). Transit's 
independent certified public accountants, Price Waterhouse & Co., 
coneurred in Transit's proposal (Tr 76, 1398; see P ex. 10). 

Had Transit's proposal been accepted, Transit would 
not have accrued a reserve for track removal and repaving and would 
not have amortized an acquisition adjustment account over the past 
years as it has done pursuant to the PUC order of November 27, 
1957 (fr 76-7). More specifically, Transit would not have made 
annual trazk remova and repaving charges against operations at the 
rate of $1,044,196 per year, and would not have credited operations 
with an acquisition adjustment at the rate of $1,028,860 per year. 
Because amortization of the acquisition adjustment account operates 


as a reduction in annual depreciation charges, the absence of such 


annual amortization provisions would have resulted in annual 


depreciation charges of $1,028,860 more than the annual deprecia- 
tion charges actually taken by Transit in the past. Accordingly, 
elimination of the $1,044,196 annual charge against operations 

for accrual of track removal and repaving reserve would have 

been offset by additional annual depreciation charges of $1, 028, 860 
(Tr 1401-3, 1405-7). Thus, the ultimate effect on net income 
under Transit's proposal would have been substantially identical 
with the effect which has resulted under the PUC order of November 


27, 1957 (Tr 77). 


As Mr. Flanagan testified, the substantial identity 
of ultimate effect on net income is one of the reasons that 
Transit was willing to accept the PUC's accounting treatment 
(Tr 77). 

It is because of this direct interrelationship between 
the track removal and repaving account and the acquisition 
adjustment account that Transit proposed to spread amortization 
over the remaining life of its Franchise. 

Further, there was evidence in addition to that of the 
relationship of the two accounts to support Transit's proposal. 
The evidence of record established that the average depreciation 
rate of all the properties acquired by Transit in 1956 was between 
4% and 5% and, therefore, such properties had an average service 
life of between 20 and 25 years (Tr 1098-9). Testimony was given 
that of the properties acquired by Transit in 1956, a number have 


not yet been retired and are not likely to be retired prior to 


the termination of the Franchise (Tr 1231-43). 


B. Conclusion 

Mr. Flanagan's testimony and the evidence of record 
demonstrate that in the eyes of the PUC and in the eyes of Transit, 
the PUC's determinations of November 27, 1957 with reference to 
the amortization of the acquisition adjustment account and accrual 
of the reserve for track removal and repaving were directly inter- 
related. The PUC's accounting treatment for such accounts was 
accepted by Transit because such treatment would have the same 


substantive effect upon Transit as the accounting treatment which 


Transit had proposed and considered to be more appropriate. 


Based upon the interrelationship of these accounts, 


it was necessary for the Commission to accord the same treatment 
to each. Failure to do so was error. In addition, the Commis- 
sion erred in concluding that presentation of further evidence 
was necessary before Transit's proposal could be adopted. The 
evidence of record relating to the life of the properties subject 
to the acquisition adjustment account and the evidence of the 
relationship of the acquisition adjustment account and accrual 
for track removal and repaving were substantial evidence in 


support of Transit's proposal. 


IV. THE COMMISSION ERRED IN DENYING TRANSIT'S 
PROPOSED RATES OF FARE, IN CONCLUDING THAT 
SUCH RATES OF FARE WOULD BE UNJUST AND UN- 
REASONABLE AND WOULD PRODUCE NET REVENUES IN 
EXCESS OF TRANSIT'S FINANCIAL REQUIREMENTS AND 
IN LIMITING TRANSIT'S INCREASE IN FARES TO AN 
INCREASE IN ITS TOKEN FARES FROM 5 TOKENS FOR 

1 TO 4 TOKENS FOR 85¢. 

If all of Transit's proposals had been adopted by the 
Commission, Transit's total operating revenues for the future 
annual period would have been $32,640,654 and its net operating 
income for the same period would have been $1,683,099. This would 
have represented a gross operating ratio of 94.84 and a rate of 
return of 5.16% on gross operating revenues (DCT ex. 9; Tr 89), 


less than the minimum which Transit is entitled to be given the 


opportunity to earn (see Point I, supra). Nevertheless, the 


Commission concluded that the fares proposed by Transit would 
have produced net revenues in excess of Transit's requirements. 
The Commission found that the rates of fare proposed by Transit 
would produce operating revenues of $33,015,187 and net operating 
income of $2,924,116, representing an operating ratio of 91.14 
and rate of return on gross operating revenues of 8.86% (Opinion, 
pp. 44-5). Naturally, these findings are based, in part, on the 
errors described in Points II and III, supra. The Commission's 
erroneous suspension of further accruals for track removal and 
repaving resulted in an overstatement of net operating income of 
$277,814. Its erroneous refusal to spread amortization of the 
acquisition adjustment account over the remaining life of the 
Franchise resulted in a further overstatement of net operating 


income of $764,033. The total effect of the Commission's errors 


is that Transit's net operating income has been overstated by 


almost $1,240,000. Deducting this amount from the Commission's 
$2,924,116 net operating income projection, we see that even on 
the Commission's figures, Transit's proposed rates of fare would 
produce only $1,684,916, less than $2,000 more than Transit's 
own projection. 

In addition, the Commission found that under the fares 
prescribed by its Order, Transit will earn, during the future 
annual period net operating income of $1,480,746 with a rate of 
return on gross operating revenues of 4.87% (Opinion, p. 46). 

The Commission concluded that such income and rate of return were 
fair and reasonable for Transit. 

The Commission erred in its conclusion. Even if Transit 
were not entitled by law to the opportunity of earning a return of 
at least 6-1/2%, there is no substantial evidence to support the 
Commission's conclusion that a rate of return of 4.87% is reason- 
able; net operating income of $1,480,746 is as a matter of law, 
not a sufficient income for Transit. 


A. There Is No Substantial Evidence To Support 


The Reasonableness Of A Rate Of Return Of 4 87% 


Two witnesses gave evidence on what constitutes a fair 
rate of return for Transit, Mr. Simpson testified on behalf of 
Transit and Mr. Stromberg testified against the rate of return 
proposed by Transit. 

Mr. Stromberg's testimony was predicated on the preference 


that the gross operating revenue method for determining rate of 


return not be used (Tr 1024). His recommendation with reference 
to rates of return was based entirely on a study of earnings price 
ratios (P exs. 1, 2, 3, 4) which he attempted to relate to Transit 
(P exs. 5, 6, 7, 11, 12, 13; Tr 936-84). 

It was Mr. Stromberg's theory that if Transit's accrued 
return is made to approximate its earnings price ratios, then the 
price of its stock will tend to equal the book value thereof 
(Tr 1046). 

In an earlier rate proceeding, the PUC in its Opinion 
No. 3640 dated January 18, 1961 (DCT ex. 47, pp. 27-8) rejected 
Mr. Stromberg's theory. The Commission rejected it also in this 
proceeding (Opinion, pp. 47-50). The Commission concluded that 
under Section 6(a)(3) of the Compact, it was required to determine 
a fair rate of return by the gross operating revenue method 
(Opinion, p. 48). 

Mr. Simpson, on behalf of Transit, based his testimony 
on the gross operating revenue method. He testified at length 
concerning the basic operating ratio requirements of companies in 
the transit industry and supported his testimony with exhibits 
(DCT exs. 51; 52, 53, 55A; Tr 1490-1503). At the conclusion of 
his direct testimony, Mr. Simpson testified that in his expert 
opinion the range of a fair and reasonable rate of return for 
Transit is between 7% and 5% (Tr 1502-3). Mr. Simpson's opinion 


was based on extensive experience with gross operating ratios of 


transit companies throughout the United States (Tr 490-6, 1490-5). 


Having properly rejected Mr. Stromberg's testimony, 
the only substantial evidence upon which the Commission could rely 
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for determining a fair rate of return was that of Mr. Simpson. 

In Washington Gas Light Co. v. Pub. Util. Comm'n, 55 
F.Supp. 627 (D.C. D.C. 1944), the PUC, in determining a fair 
rate of return, had before it evidence of the return required on 
common stock capital. The PUC's witness had testified that the 
investors' appraisal of the return was 11.68% while the company's 
witness had fixed the return at 10.98%. However, the Commission 
adopted neither of these rates but substituted 9% as a reasonable 
allowance and, accordingly, reduced the primary rate of return. 
The Court set aside the PUC's order and held: 

"This allowance of 9% is not supported by any 

substantial evidence and is arbitrary, unreasonable, 

and void." (55 F.Supp. at 628) 

Here., too, the Commission's conclusion that a rate of 
return of 4.87% is reasonable is "... arbitrary, unreasonable, 


and void" for it is not supported by any substantial evidence. 


B. Net Operating Income Of $1,480,746 
Is Not Sufficient 


The Soe Court has outlined the basic requirements 
that mist be met for income to be considered sufficient. In 


FPC v. Hope Na:ural Gas Co., 320 U.S. 591, 603 (1944), the Court 


stated: é 


"From the investor or company point of view it 

is important that there be enough revenue not | 
only for operating expenses but also for the 
capital costs of the business. These include 
service on the debt and dividends on the stock, 

--. By that standard the return to the equity 
owner should be commensurate with returns on 
investments in other enterprises having correspond- 
ing risks, That return, moreover, should be 


sufficient to assure confidence in the financial 
integrity of the enterprise, so as to maintain 
its eredit and to attract capital." 


Transit's annual interest requirements are $602,089 
(Tr 978, 981). Transit's annual dividend pay-out is $500,000 
per year, a figure which has been approved by the PUC (DCT ex. 
46A, pp. 30-1). Thus, for interest and dividends alone, Transit 
needs $1,102,089. 

In addition, Transit must have some reasonable sum to 
be passed on to surplus. In United Rys. & Elec. Co. v. West, 
280 U.S. 234, 251-2 (1930), the Supreme Court stated: 

"Sound business management requires that after 

paying all: expenses of operation, setting aside 

the necessary sum for depreciation, payment of 

interest and reasonable dividends, there should 

still remain something to be passed to the sur- 

plus account; and a rate of return which does not 

admit of that being done is not sufficient to 

assure confidence in the financial soundness of 

the utility to maintain its credit and enable it 

to raise money necessary for the proper discharge 

of its public duties.” 


A corporation paying out all or even the major part of its net 


earnings is courting speedy disaster (Consolidated Gas Co. v. 
Prendergast, 6 F.2d 243, 280 (S.D.N.Y. 1925), modified, 272 U.S. 
576 (1926)). 

Net operating income of $1,480,746 will not enable 


Transit to meet its interest charges, continue the payment of 
reasonable dividends and retain a reasonable portion of its 
earnings in the business. As a result, its ability to attract 
private investors will be impaired - in direct contravention of 


the Congressional intent expressed in the Franchise. 


As a matter of law, the $1,480,746 net income pro- 
jected by the Commission is insufficient. 


C. Conclusion 


The Commission erred in forecasting the net operating 


income to be experienced in the future annual period under Transit's 
proposed rates of fare by understating the expenses to be charged 
against revenues. 

In addition, the Commission's conclusion that a rate of 
return of 4.87% and net operating income of $1,480,746 are reason- 
able were not;supported by substantial evidence and were contrary 
to law. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that Order No. 245 should be remanded to the Commission with 
directions that it be modified in a manner consistent with Transit's 
Petition for Review and that Transit should have such other and 
further relief as to this Court may seem just and proper. 


Respectfully submitted, 
Harvey M. Spear 


John R. sams, Jr. 
3600 M Street, N. W. 
Washington 7, D. C. 


Edmund L. Jones 


John J. Ross 
800 Colorado Building 
14th & G Streets, N. W. 
Washington 5, D.C. 


Attorneys for Petitioner 
D. C. Transit System, Inc. 
Dated: Washington, D. C. 
October 22, 1963. 


APPENDIX A - STATUTES INVOLVED 


I 


Section 6(a)(4), Article XII, 
Washington Metropolitan Area Transit Regulation 
Compact, Act of September 15, 1960, 
Public Law 86-794, 74 Stat. 1031 


6. (a) x & * 


(4) It is hereby declared as a matter of legis- 
lative policy that in order to assure the Washington Metro- 
politan District of an adequate transportation system operat- 
ing as private enterprises the earriers therein, in accordance 
with standards and rules prescribed by the Commission, should 
be afforded the o e such return as to make 


the carriers attractive investments to private investors. 
As an incident thereto, the 
at least 6- arge- 


able to trans 
mcome taxes, on gross operating revenues, shall not be 


considered unreasonable. 
as a ee 


It 


Sections 4, 7 and 9, Act of 
July 24, 1956, Ch. 669, 70 Stat. 598 


Sec. 4. It is hereby declared as a matter of legis- 
lative policy that in order to assure the Washington Metro- 
politan Area of an adequate transportation system operating 
as a private enterprise, the Corporation in accordance with 
standards and rules prescribed by the Commission should be 
afforded the opportunity of earning such return as to make 
the Corporation an attractive investment to private investors. 
As an incident thereto the Congress finds that the opportunity 
to earn a return of at least 6-1/2 per centum net after all 
taxes properly chargeable to transportation operations, in- 
cluding but not limited to income taxes, on either the system 
rate base or on gross operating revenues would not be unreason- 
able, and that the Commission should encourage and facilitate 
the shifting to such gross operating revenue base as promptly 
as possible and as conditions warrant; and if conditions war- 
rant not later than August 15, 1958. It is further declared 


as a matter of legislative policy that if the Corporation does 
provide the Washington Metropolitan Area with a good public 
transportation system, with reasonable rates, the Congress 
will maintain a continuing interest in the welfare of the 
Corporation and its investors. 


x * * 


Sec. 7. The Corporation shall be obligated to ini- 
tiate and carry out a plan of gradual conversion of its street 
railway operations to bus operations within seven years from 
the date of the enactment of this Act upon terms and conditions 
prescribed by the Commission, with such regard as is reason- 
ably possible when appropriate to the highway development plans 
of the District of Columbia and the economies implicit in coor- 
dinating the Corporation's track removal program with such 
plans; except that upon good and sufficient cause shown the 
Commission may in its discretion extend beyond seven years, 
the period for carrying out such conversion. All of the pro- 
visions of the full paragraph of the District of Columbia 
Appropriation Act, 1942 55 Stat. 499, 533), under the title 
"Highway Fund, Gasoline Tax And Motor Vehicle Fees", subtitle 
"Street Improvements", relating to the removal of abandoned 
tracks, regrading of track areas, and paving abandoned track 
areas, shall pe applicable to the Corporation. 


%* * & 


Sec. 9. (a) Except as hereinafter provided, the 
Corporation shall not, with respect to motor fuel purchased 
on or after September 1, 1956, pay any part of the motor 
vehicle fuel tax levied under the Act entitled "An Act to 
provide for a,tax on motor vehicle fuels sold within the 
District of Cplumbia, and for other purposes", approved April 
23, 1924, as amended (D. C. Code, title 47, chapter 19). 


(bp) For the purposes of this section-- 


* (1) the term "a 6-1/2 per centum rate of return" 
means a 6-1/2 per centum rate of return net after 
all taxes properly chargeable to transportation oper- 
ations, including but not limited to income taxes, 
on the system rate base of the Corporation, except 
that with respect to any period for which the Com- 
mission utilizes the operating ratio method to fix 
the rates of the Corporation, such term shall mean 
a return of 6-1/2 per centum net after all taxes 
properly chargeable to transportation operations, 
including but not limited to income taxes, based on 
gross operating revenues; and 


(2) the term "full amount of the Federal income 
taxes and tne bistrict of Columbia franchise tax 
levied upon corporate income" means the amount which 
would have been payable in the absence of write-offs 
in connection with the retirement of street railway 
property as contemplated by section 7 of this part, 
but only to the extent that such write-offs are not 
included as an operating expense in determining net 
earnings for rate-making purposes, 


(c) As soon as practicable after the twelve-month 
period ending on August 31, 1957, and as soon as practicable 
after the end of each subsequent twelve-month period ending on 
August 31, the Commission shall determine the Corporation's 
net operating income for such twelve-month period and the 
amount in dollars by which it exceeds or is less than a 6-1/2 
per centum rate of return for such twelve-month period. In 
such determination the Commission shall include as an operat- 
ing expense the full amount of the motor vehicle fuel tax 
which would be due but for the provisions of this section on 
the motor fuel purchased by the Corporation during the twelve- 
month period, and the full amount of the Federal income taxes 
and the District of Columbia franchise tax levied upon corpor- 
ate income. The Commission shall certify its determination to 
the Commissioners of the District of Columbia or their desig- 
nated agent. If the net operating income so certified by the 
Commission equals or is more than a 6-1/2 per centum rate of 
return, the Corporation shall be required to pay to such Com- 
missioners, or their designated agent, the full amount of the 
motor vehicle fuel taxes due on the purchases of motor fuel 
made by the Corporation during such twelve-month period. If 
the net operating income so certified is less than a 6-1/2 per 
centum rate of return, the Corporation shall pay to such Com- 
missioners, or their designated agent, in full satisfaction 
of the motor vehicle fuel tax for such period an amount, if 
any, equal to the full amount of said motor vehicle fuel tax 
reduced by the amount necessary to raise the Corporation's 
rate of return to 6-1/2 per centum for such period, after 
taking into account the effect of such reduction on the amount 
of the Federal income taxes and the District of Columbia 
franchise tax levied upon corporate income payable by the Cor- 
poration for such period. Within thirty days after being 
notified by the said Commissioners or their designated agent 
of the amount of the motor vehicle fuel tax due under this 
section, the Corporation shall pay such amount to the said 
Commissioners or their designated agent. 


(a4) If not paid within the period specified in sub- 
section (c), the motor vehicle fuel tax payable under this 
section and the penalties thereon may be collected by the 
Commissioners of the District of Columbia or their designated 


agent in the manner provided by law for the collection of taxes 
due the District of Columbia on personal property in force at 
the time of such collection; and liens for the motor vehicle 
fuel tax payable under subsection (c) and penalties thereon 
may be acquired in the same manner that liens for personal 
property taxes are acquired. 


(e)' Where the amount of the motor vehicle fuel tax 
payable under subsection (c), or any part of such amount, is 
not paid on or before the time specified therein for such pay- 
ment, there shall be collected, as part of the tax, interest 
upon such unpaid amount at the rate of one-half of 1 per centum 
per month or vortion of a month. 


(f) The Commissioners of the District of Columbia 
or their designated agent are hereby authorized and directed 
to issue to tpe Corporation such certificates as may be: neces- 
sary to exempt it from paying any importer the motor vehicle 
fuel tax imposed by such Act of April 23, 1924, as amended, or 
as hereafter amended. 


(g) (1) From and after the time fixed in paragraph 
(2) of this subsection the Corporation shall not be required 
to pay real estate taxes upon any real estate owned by it in 
the District of Columbia and used and useful for the conduct 
of its public transportation operations to the extent that the 
Commission has determined under such rules and regulations as 
it may issue vhat the Corporation's net operating income in the 
previous year was insufficient, after giving effect to the tax 
relief provided in the preceding subsections, to afford it a 
6-1/2 per centum rate of return. 


(2)[ This subsection shall take effect upon the com- 
pletion of t program contemplated in section 7 of this part, 
as certified by the Commission to the Commissioners of the 
District of lumbia, or at such earlier time as the Commission 
may find that the said program has been so substantially com- 
pleted that the taking effect of this subsection would be ap- 
propriate in the public interest and shall so certify to the 
Commissioners, of the District of Columbia. 
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STATEMENT OF QUESTIONS PRESENTED 

The parties have stipulated that the following questions 
are presented: 

1. Did the Commission err in its denial of Transit's pro- 
posal that effective January 1, 1963, accruals be made to Transit's 
reserve for track removal and repaving at the annual rate of $277,814 
over the remaining life of Transit's franchise and in ordering that 
effective January 1, 1963, no further accruals to Transit's reserve 
for track removal and repaving shall be charged against Transit's 
income? 

2. Did the Commission err in denying Transit's proposal 


that amortization of its acquisition adjustment account be spread 


over the remaining life of Transit's franchise and in ordering that 


amortization of Transit's acquisition adjustment account be continued 
unchanged from rates used in the past? 

3. Did the Commission err in failing to conclude that 
Transit is entitled by law to be afforded the opportunity to earn a 
rate of return of at least 6-1/2 per centum, net after all taxes, on 
its gross operating revenues? 

4. Did the Commission err in denying Transit's proposed 
rates of fare, in concluding that such rates of fare would be unjust 
and unreasonable and would produce net revenues in excess of 
Transit's financial requirements and in limiting Transit's increase 
in fares to an increase in its token fares from 5 tokens for $1.00 


to 4 tokens for 85¢? 
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JURISDICTIONAL STATEMENT 
This is a petition by D. C. Transit System, Inc. ("Transit") 

to review Order No. 245 of the Washington Metropolitan Area Transit 
Commission ("Commission"), which was a decfsion affecting the rates 
of fare to be charged by Transit for the transportation of passen- 
gers within the Washington Metropolitan District. The Court's 
jurisdiction derives from Section 17(a), Article XII of Title II, 

of the Washington Metropolitan Area Transit Regulation Compact 


("Compact"), (74 Stat. 1031). 


STATEMENT OF THE CASE 


On December 5, 1962, Transit filed an application, with 


appropriate tariffs, with the Commission seeking a continuation of 
the twenty-five cent adult cash fare and elimination of the token 
fare which was then at the rate of five tokens for one dollar. The 
Commission suspended the tariffs and set the matter for hearing. 
The public hearings were conducted for fourteen days over a two- 
month period. The record contains 1,685 pages of testimony and 
more than 130 exhibits. Numerous parties appeared as protestants 
and intervenors. At the conclusion of the hearings, briefs and 
reply briefs were filed and the Commission entertained oral argu- 
ment. On April 12, 1963, the Commission issued Order No. 245 
which denied Transit's application for a five cent increase in its 
token fare, but ordered an increase in token fare by one-and-a- 
quarter cents from five tokens for $1.00 to four tokens for $0.85. 
Applications for reconsideration of Order No. 245 were 


filed by most of the parties of record. The petitions for re- 


== 


consideration were denied. On April 15, 1963, Transit filed a 
petition for review with the U. S. Court of Appeals for the Fourth 
Circuit. Thereafter, upon motions to transfer, the Fourth Circuit. 
transferred the case to this Court. 

Thereafter, at a prehearing conference before this Come 
it was stipulated by the parties to present the questions of issue: 
hereinbefore posed. Therefore, the Commission deems that Transit 
has waived its claims of error as to resistance and salvage Factors 
presented in its petition for review, and does not discuss them 


herein. 


STATUTES INVOLVED 
This case involves various provisions of the Compact and 
the D. C. school fare subsidy legislation (44D. C. Code 214(a)) 
and the Congressional Franchise granted to D. C. Transit, (70 Stat. 


598). The relevant provisions are set out in the Appendix. 


‘ 
STATEMENT OF POINTS 


1. The Commission did not err in failing to conclude that 
Transit is entitled by law to be afforded the opportunity to earn 
a rate of retuygn of at least 6-1/2 per centum, net after all Cones? 
on its gross operating revenues. : 

2. The Commission did not err in its denial of Transit's 
proposal that eccruals be made to Transit's reserve for track re 
moval and repaving at the annual rate of $277,814 over the remaining 


life of Transit's Franchise and in ordering that no further accruals 


to Transit's Ae for track removal and repaving shall be charged 


against Transit's income. 


-2- 


3. The Commission did not err in denying Transit's proposal 


that amortization of its acquisition adjustment account be spread 


over the remaining life of Transit's Franchise and in ordering 
that amortization of Transit's acquisition adjustment account be 
continued unchanged from rates used in the past. 

4. The Commission did not err in denying Transit's proposed 
rates of fare, in concluding that such rates of fare would be un- 
just and unreasonable and would produce net revenues in excess of 
Transit's financial requirements and in limiting Transit's increase 
in fares to an increase in its token fares from 5 tokens for $1.00 


to 4 tokens for 85¢. 


SUMMARY OF ARGUMENT 

The role of reviewing courts in passing on the rate 
making methods used by administrative agencies is narrow. These 
matters are properly for the Commission and its determination is 
to be disturbed for only the most basic forms of abuse. Primarily, 
the Court's function is to determine whether the Commission's de- 
terminations are lawful and based upon. substantial evidence. . The 
Court may not suostitute its judgment for the Commission's. Further- 
more, if the totei effect of the rate order cannot be said to be 
unjust and unreasonable, judicial inquiry is at an end. It is the 
position of the Commission that Transit has failed to meet its 
burden of making! a convincing showing that the rate order is in- 
valid because it,is unjust and unreasonable in its consequences. 
The Commission further asserts that the order clearly shows that it 
balanced the interests of the investor and the consumer, that its 
findings of fact are supported by substantial evidence and con- 
clusions are sound as a matter of law. 


The Commission is Not Cbligated by Law to Approve 
Any Rate Which Would Produce Up to 64 Percent Return 


After Taxes on Gross Operating Revenues. 
The plain meaning of Section 6(a) (4) of the Compact 


clearly shows that Transit is not entitled to a minimum return. 


This is eupeortas by the legislative policy, by the legislative 


history, and by prior interpretations of identical language in 
the Franchise as interpreted by the District of Columbia Public 
Utilities Commission, the District Court, and the United States 


Court of Appeals for the District of Columbia Circuit. 


The Commission's Decision Suspending Accruals 
to the Track Removal and Paving Reserve 


The Commission's decision to suspend accruals to the 
Track Removal and Paving Reserve was based on substantial evidence 
and a prior decision of this Court. While there was conflicting 


testimony on this subject it was the Commission's duty to weigh 


and judge, and its judgment is sound and supported by proper evi- 


dence. 


Refusal to Change Rate of Amortization of the 
Acquisition Adjustment Account. 


The Commission's refusal to change the rate of amortiza- 
tion of the Acquisition Adjustment Account is founded on two points, 
the first being that the rate as originally established was based 
on sound factual grounds and that it should remain the same unless 
good reason exists to change it; secondly, the Commission rejected 
the meager grounds advocated by Transit as the basis for changing 
the rate. The rejection, as stated, was on the ground that there 
was not sufficient evidence upon which the Commission could discard 
the old rate and adopt a new one. 


The Return of 4.87 Percert and Projected 
Net Operating Income of $1,480,746 are Reasonable 


Various proposals were advocated upon which the Commission 
should establish a rate of return and project net operating income. 
The Commission rejected all theories except that based on gross 
operating ratio. The determination of what is a reasonable rate 
of return and what is a reasonable net operating income is a judg- 
ment decision to be rendered by the Commission. The Commission's 
decision is not restricted to accepting or rejecting the viewpoint 


of a witness, but based on that evidence and other evidence, may 
5- 


weigh the entire evidence and arrive at a figure other than that 


proposed. t 


The rate of return-will provide Transit with a net 


operating revenue sufficient to service its debt, pay reasonable 


dividends, and dllow for a reasonable retention of a portion of 


its earnings in the business. 


ARGUMENT 
I. THE COMMISSION DID NOT ERR WHEN IT CONCLUDED THAT TRANSIT IS NOT 


ENTITLED BY LAW TO BE AFFORDED THE OPPORTUNITY TO EARN A RATE OF RETURN 
OF AT LEAST 6% PERCENT, NET AFTER ALL TAXES, ON ITS GROSS OPERATING 


REVENUES. 


The majority of the Commission concluded that the fares 
authorized by Order No. 245 will produce a rate of return of between 
4.8% and 5%, which they consider to be within the range of a fair 
return for Transit. 

Transit's argument here is predicated on the theory that 
Section 6(a)(4) of the Compact and Section 4 of the Franchise re- 
quire the Commission as a matter of law to put its stamp of approval 
on any proposed rate of charge which would produce a rate of return 
of 63% or less on its gross operating revenues. Stated another way, 
its argument is that a rate of return of 63%. places a minimum floor 
under which the Commission cannot exercise its discretion in determi- 
ning what is a just and reasonable fare. Thus, any fare proposed 
by Transit which would yield a rate of return of less than 63% must 
be accepted and approved by this Commission as a matter of law. That 


this is an erroneous construction of both Section 6(a) (4) and Section 


& of the Franchise is clear from (a) the plain meaning of the language 


of those two statutes, (b) the legislative policy expressed by the 
legislatures of the United States, Maryland and Virginia, (c) the 
legislative history of both sections, and (d) the prior interpre- 
tation of Section 4 of the Franchise. 
A. Plain Meaning of Section 6(a) (4) of the Compact. 
The language of Section 6(a)(4) of the Compact clearly states 


that the opportunity to earn a return of 63% shall not be unreasonable. 


Tio 


It does not state that it shall be a minimum rate. It does not 


prohibit a lessér return. It expressly states that the opportunity 


to earn a rate of 6%% shall not be unreasonable as a matter of law. 
Under the plain meaning of the language, the interpretation given 
by the Commission is the only sound and logical conclusion to be 


reached. 


B. The Commission's Interpretation is Consistent with Legise- 
lative Policy. 


1. The Congress of the United States, in the establish- 
ment of rate regulating commissions, has given them broad general 
outlines and has never placed a minimum floor on the rate of return 
to be permitted. Thus the Commission's interpretation of Section 
6(a) (4) of the Compact is consistent with the settled policy of 
Congress. The above is also true of the legislative policies of 
Maryland and Virginia. 

2. The most recent expression by the Congress clearly 
reveals that a minimem return was not intended by the language of 
Section 6(a)(4). ~In establishing a school fare subsidy program 
for common carriers furnishing transportation of school children 
in the District of Columbia, the Congress provided that, in de- 

” termining whether or not a subsidy would be paid, the Board of 
Commissioners -must consider the amount by which a carrier's net 
operating income from mass transportation operations in the District 
of Columbia is less than "such rate of return established by the 
appropriate regulatory commission in the carrier's last rate case.'..." 


(Public Law 87-507, 76 Stat. 113). The absence of any reference 
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to the 63% return is significant. The prior interpretation given 


Section 4 of the Franchise by the Public Utilities Commission and sub- 


sequent adoption of that language in Section 6(a)(4) of the Compact 
was known by the Congress and was, in fact, discussed during committee 
hearings. (Hearings before the Committee on the District of Columbia, 
House of Representative, 87th Congress, 2nd Session, on S. 1745, 
April 2, 1962, pages 6 - 9.) 

C. Legislative History. 

1. ‘The drafters of ‘the Compact clearly intended to incor- 
porate the language and meaning of Section 4 of the Franchise into 
Section 6(a)(4) of the Compact. One reason for this action was to in- 
sure that there would be no breach of the contractual agreement 
(Franchise) between the applicant and the Congress. 

2. Prior interpretations of Section 4 of the Franchise by 
the District of Columbia Public Utilities Commission and the courts 
support the Commission's interpretation. The District of Columbia 
Public Utilities Commission had consistently given identical inter- 
pretation to the Section 4 language of the Franchise. Re D. C. Transit 
System, Inc., 38 P.U.R. 3d 19 (D.C. P.U.C. Order No. 4735, January 18, 
1961); re D. C. Transit System, Inc., 33 P.U.R. 3d 137 (D.C. P.U.C. 
Order No. 4631, March 2, 1960). 

Tne District Court of the District of Columbia affirmed this 
interpretation in Bebchick v. Public Utilities Commission, C. A. No. 
1529-60, June 5, 1961, as did this Court in Bebchick v. Public Utilities 
Commission, ____ App-, D. C., _____» 318 Fed. 2nd 187, cert. denied, 
___ ue. Ss ___, 83 S. Ct. 1304 (1963). While Transit contends 
[Hearings before Subcomittee No. 3 of the House Committee on the 
Judiciary, 86th Cong., 1st Session on H.J.Res. 402 "Granting the consent 
and approval of Congress for the States of Virginia and Maryland and the 


District of Columbia to enter into a compact .. .” (1959), p. 36. 
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that interpretation of Franchise Section 4 was not an issue in 
Bebchick v. P.U.C., supra, see appellants' brief therein, pp. 8-13. 
D. The Commission's Interpretation is Entitled to Great Weight . 
It is a settled rule of law that interpretation of a statute 


by the agency charged with the responsibility of setting its machinery 


t 
in motion is qntitled to great weight. United States v. American 


Trucking Assnx., Inc., 60 S. Ct. 1059, 310 U. S. 534. 


II. THE COMMISSION DID NOT ERR IN SUSPENDING ACCRUALS TO THE TRACK 
REMOVAL AND REPAVING RESERVE. 


By Virtue of the provisions of Section 7 of the Franchise, 
the applicant is required to remove its tracks and to repair the 
streets. The District of Columbia Public Utilities Commission 
initially estfmated the cost of such undertaking to be $10,441,958. 

A reserve was\established whereby the rate payer would reimburse 
applicant for she street cost in annual installments over a ten year 
period (progra. estimated to be ten years) in the amount of $1,044,196. 
This reserve was designed to provide in advance for track removal and 
repaving. The accrcals to this reserve at December 31, 1962, totaled 
$6,656,748, whereas net costs and charges against the reserve up to 
December 31, 1962, were $1,842,499. 

In this proceeding Transit proposed that commencing January 1, 
1963, it woulé spread the remainder of the $10,441,958 estimate over 
operations during the remaining life of its Franchise, at the annual 
rate of $277,814. The Commission rejected this proposal and ordered 
that, effective January 1, 1963, accruals to the reserve would be 
suspended. tse Commission found that the balance in the reserve was 


sufficient to cover the reasonably anticipated demands upon it for 
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the foreseeable future. 

The Compact provides that "the finding of the Commission 
as to the facts, if supported by substantial evidence, shall be 
conclusive". (Section 17(a), Article XII, Title II.) Judicial 
review of its conclusions is limited to consideration of ‘whether 
they have a rational basis and are: supported by substantial evidence. 
U. $. v. Pierce Auto Freight Lines (1946), 327-0. S. 515, 63 P.U.R. 


N.S. 405; Gilbertville Trucking Company v._U. S. (1962), 


U.s. » 83 S. Ct. 217, 46 P.U.R. 3d 393, 400. Transit alleges 


error for lack of substantial evidence to support the above finding, 
claiming that the Commission's finding was erroneously based on (a) 
conjecture and surmise that in the future Congress may relieve 
fransit of its ultimate liability to remove all track and (b) that 
the estimated costs of the proposed three year Highway Department 
program for repaving. of abandoned track were inaccurate. 

A. Recommendation to Consider Relief from Ultimate Liability. 

The order succinctly states the rationale of the Commis- 

sion's reasoning leading to its decision. The ultimate legal liability 
of Transit was recognized (Op. p. 15-18); however, the Commission 
found that the reserve, as constituted, was sufficient to -cover the 
reasonably anticipated:deuands upon it for the foreseeable future 
(Op. p. 17), and that it was required to relate accrual and -rate of 
accrual to the actual base of the program (op. p. 16). The Commission 
has not foreclosed Transit from recovering any expenses it might incur 
beyond the foreseeable future. It has merely said that Transit has 
enough money in the reserve to cover anticipated expenses in the 


foreseeable future. In discussing this program in Bebchick v. P.U.C. 
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supra, this Couyt said: "It.is no answer to say that the Company - 
might at some unforeseeable future time be obliged to remove track te 
vhich might correrfly be paved over." Thus this Court was merely 3 
reaffirming a hornbook principle, long recognized by. the judiciary 
and regulatory eavatens that in.setting rates only reasonable and — 
foreseeable future expenses may be considered. While the conversion 
and resulting removal of track result in benefits to the Transit rider, 
the Transit Company, and the general. public, to date, only the rate 
payer has borne the expense of this track removal: program. , This 
Commission has the obligation to consider and suggest ec temettat lone 
for improvement of mass transportation in the Metropolitan District 
to the Congress. . To authorize Transit to recover, at this time, eaten 
for expenses chat will not occur in the foreseeable future, and indeed 
may never occur, would be a complete disregard of its obligation to 
consider the interests of the transit rider. . 

B. The Comaission's Finding is Based on Substantial Evidence. 

The Director of the District of Columbia Department of 

Highways and Traffic, Mr. Aitken, presented testimony. concerning 
the track cemoue and repaving program as developed by- that Depart- 


ment. This program projects that, with the exception of a ‘very 


limit ed amount, ell of the original track would either be removed 


or paved over ie 30, 1965. He further testified that beyond 


the 1965 date th-1e are no plans to eitler remove track or repave 
over the track area, and that unless applicant is required to remove 
the track for other reasons, such as for: subway construction, the 


resulting pavement should be structurally adequate to carry traffic 
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for fifteen to twenty years. The total cost of the track removal and 


repaving program, ending in 1965, would cost Transit $4,143,228 (Op. 
p- 15 - 17). The Commission further found that if Mr. Aitken's esti- 
mate -is unduly conservative there would remain a small cushion in 
reserve to meet exceeded expenses (Op. p. 17). 

On the other hand Transit proceeded on the theory that in 
spite of the outstanding reserve at this time it should still be 
allowed to make accruals to the reserve in anticipation of meeting 
its ultimate liability to remove all of the track. Despite the 
testimony of one of its own witnesses that the ultimate cost of this 
program would exceed the original estimate of approximately 10.5 
million dollars, it sought approval to accrue that amount over the 
remaining life of its franchise. This overlooks the fact that the 
10.5 million dollars is no longer a realistic figure. It has been 
rejected as a matter of law, Bebchick v. P.U.C., supra. It was 
rejected by this Commission. 

In addition, Transit argues that the figures propounded 
by Mr. Aitken are erroneous because they were based on early ex- 
periences of the cost of work previously performed and did not take 
into consideration so-called "competitive" bids. After testimony con- 
cerning these bids was placed in evidence, Mr. Aitken was recalled 
and asked if this evidence caused him to suggest any revisions in 
his testimony and supporting exhibit Staff l-a. Mr. Aitken, an 
expert in this field, replied that it did not. This last answer 
was based on the fact that he doubted that this particular work 


was typical of the work to be done in:the future and, secondly, 


‘ 6 
that it was his opinion that the bids were not competitive, but 
were merely "negotiated-type prices" and therefore he doubted that : 
the bid.prices were realistic. (TR. 1650. - 1652). : 


Cc. Conclusions. 


In considering. what ‘expenses are reasonable, the Commission ° 


necessarily must. weigh the consumer and the investor interests. The 
approach of the Commission to suspending the accruals to this Soe 
is that the expenses must keep pace with the accruals. “To allow. : 
fransit to maintain:a Magers of several million dollars intatcess 
of anticipated demands upon that reserve would not be in, the best. : 
interests of the consumer. The Commission's finding: herein is based y 
on substantial evidence and results from a careful weighing of con- 
flicting testimony. 
III, THE COMMISSION DID NOT ERR. IN DENYING :TRANSIT’S PROPOSAL ‘THAT 
AMORTIZATION OF ITS ACQUISITION ADJUSTMENT ACCOUNT. BE’ SPREAD OVER . 


THE REMAINING LIFE OF ‘TRANSIT'S FRANCHISE AND IN ORDERING: THAT 
AMORTIZATION OF TRANSIT'S ACQUISITION ADJUSTMENT ACCOUNT ‘BE: CONTINUED 


UNCHANGED FROM RATES IN THE PAST. 


Refusal to Change Rate of Amortization of the 
Acquisition Adjustment Account Was Not Error 


The Acquisition Adjustment Account was established to 
amortize the difference between the purchase: price paid in:1956 and 
the original costs of the property, such original cost. being the basis 
a which depreciftion is calculated. Contrary to Transit's argument, 
the Commission found that the account is unrelated to the Track Re- 
moval Reserve (Op..p. 14). sae 

Transit's entire: argument revolves around the Seetenony, of 
its witness Flanagan that the average depreciation rate of all. prop- 


‘erties acquired by Transit in 1956 was: between 4% and 5%.and, ‘therefore 


y 
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such properties had an average service life of between twenty and 


twenty-five years. 


The Commission rejected this as the basis for changing ee 


— FS 


rate of amortization of the Acquisition A Account - The ‘determination 
of the rate is primarily a judgment decision for the Commission. The 
Commission was not unmindful of this Court's view of group depreciation 
of buses. Bebchick v. P.U.C., supra, at p. 65. The Commission found 


that the Flanagan proposal was not sufficient evidence to enable it to 


establish a new rate of amortization. Only a pragmatic study scruti- J 


nizing each individual piece of property for its remaining life of 
service would be the basis for a change of rate (Op. pp 14 - 15). 
Transit's recitation of how it wanted the District of 
Columbia Public Utilities Commission to handle Acquisition Adjustment 
and Track Removal originally is interesting, but hardly relevant and 
material, since the Public Utilities Commission did not follow its 
suggestion. 
Iv. THE COMMISSION DID NOT ERR IN DENYING TRANSIT'S PROPOSED RATES 
OF FARE, IN CONCLUDING THAT SUCH RATES OF FARE WOULD BE UNJUST AND 
UNREASONABLE AND WOULD PRODUCE NET REVENUES IN EXCESS OF TRANSIT'S 


FINANCIAL REQUIREMENTS AND IN LIMITING TRANSIT'S INCREASE IN FARES 
TO AN INCREASE IN ITS TOKEN FARES FROM 5 TOKENS FOR $1.00 TO 4 TOKENS 


FOR _85¢.- 

In determining reasonable earnings and the necessary find- 
ings as to the appropriate’ rate of return and net operating income 
the Commission is provided with certain statutory guidelines. The 
guidelines relied upon by the Commission are expressed in Sections 
6(a) (3) and 6(a)(4) of the'Compact. The Commission in its order 
discussed what these guidelines are and their impact in arriving at 


its decision (Op. pp. 41 - 45). In alleging error Transit relies 
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‘ 


on two points: first, that there is no substantial evidence to sup- 

port the reasonableness of the rate of return of 4.87% authorized 

and, secondly, that net operating income of $1,480,746 is as a 

matter of law not a sufficient income for Transit. 
The conclusions reached in the opinion are based on ex- 

pressed findings whith are in turn supported by substantial evidence. 

A. The Rate of Return of 4.87% is Founded on Substantial Evidence. 

Of all. the witnesses, Company witness Simpson was the only 

one to base his testimony on the gross operating revenue method. 

Other witnesses predicated their recommendations as to the proper 


Y 
rate of return on the return on equity capital and return:on a rate 
ae RTE LEPTIN, 


base. The Commission declined to consider any return.other than on 


— 


|. | gross operating ratto for two reasons, the firs? of which was based ey 
| Se a epee oa 


i on the statutory Lapgnage of the Compact and the secoffon the grounds 
eS ego naman 


Se ee the other Cheortes did not provide a reasonable means for~ compen~_ 
a ee 
OF I Sear rere ne OE oe nw 


__sating compentes-for the... 


Simpson's testimony was predicated solely on the transit industry as a 


whole and not the ifdividual charecteristics of this particular company. 
In the final analysis, the determination of a proper return is a judg- 
ment factor and the Commission's determination is entitled to great | 
weight. What constitutes a reasonable return is a question of fact. 
The order shows that under the rates promulgated by. the Commission, 
Transit would have a net operating income of $1,480,746 for the future 
annual period. The records show that Transit's debt requirement will 
be $602,089. ‘This figure was concurred in by all parties. “Thus 


$878,657 remains to pay dividends and retain earnings. While Transit 


argues that an annual dividend payout of $500,000 per year was approved 


emer errant 
— 


by the Public Utilities Commission, this Commission certainly did not 


— re LS 
in the order attacked approve any such amount. What portion of the 


$878,657 is paid out in dividends and what. portion is retained is a 


matter to be decided by the stockholder and its management. The 


amount is "sufficient to maintain the applicant in sound financial 
Neen ee cenreemenctnesenensienenetnstinmtenemacncanasesitdicianisteinieetice tte 


health and will provide adequate compensation for the .dnNGRhorsa 
(Op. p. 45). Substantial evidence supports this finding. The record 


shows that Transit is operating in an area of economic growth (Tr. 611), 
has received favorable treatment in the money market (Tr. 151), that 
contrary to the unfavorable tradition of the industry, has not suffered 
a decline in patronage and has stabilizing factors (e.g. fuel, tax 
exemptions, real estate tax exemptions, and a schoolfare subsidy) which 
minimize risks that are inherent in the industry as a whole. (Tr. 611). 
The rate of return itself is not significant as long as the 
end result -- the amount of earnings -- meets the standards. The Com- 
mission submits that the amount of earnings estimated and considered 
reasonable for the future period represents a balancing of consumer 
and investor interests and that the earnings will enable Transit to 
service its debt, pay reasonable dividends and retain a reasonable 
ee eo in its business and at the-same time attract investment of 
private investors if required. The Commission -so found, and its 
findings are supported by substantial evidence. In its brief, Transit 
cites Washington Gas Light Company v- Public Utilities Commission, 
55 Fed. Supp. 627 ( D.C. D.C., 1944) as standing for the proposition 


that a return must be supported by substantial evidence. The Com- 
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* mission agrees with this legal principle, but contends. that it-has. 


| shown that its finding is,» supported. by substantial Sotdence 
Company witness Simpson recommended: that an operating. ratio- 
between.93 and 95 percent. would. be reasonable for a transit company 
in a large city. This recommendation was not for D. C. Transit, 
' specifically, but td any like company. This recommendation was on 
' the theory that ther: must be a margin of dollars over and above 
operating expenses and a sufficient volume to ines the soundness 
of the company. (Tr. 1551 - 52). This is exactly what was provided 
for in the order. 
B. Net Operating Income Allowed Is Not Error As’ a Matter of Law. 
In stating: its own case, Transit defeats its own ‘argument. | 
- On Page 48 of its Brief it shows approximately $900,000 to be avail- 
able for distribution as dividends or retained earnings. Nowhere: does. 
it show this amount to be insufficient for those; purposes. Further, 
| Company, Witness. Simpson stated a return of 5 to 7 percent ‘would be 
fair. Obviously, a return of 4.87%is not\so different as to be con- 
sidered an error as’ a matter of law. Also, transit: sought a net 
operating income of, $1,683,099 (DCT Exh. 9), which is only $200,,000 
more than authorized. This small difference also is not so signifi- 


cant as to render the Commission judgment. void as a matter of law. 


{ CONCLUSION 
It is respectfully suggested that the ae of error 
claimed by Transit are groundless, should be denied: Mand Order No.’ 2465 


affirmed. It has been demonstrated that the findings of the ‘Commission 


bn 


here under attack are all supported by substantial evidence and sound 


legal principles. Viewed in its entirety, the order meets the require- 


ments of the Compact and the end result cannot be said to be unjust 


and unreasonable. Federal Power Commission v. Hope National Gas Co. 


(1944) 320 U. S. 591, 51 PUR NS 193, 64 S. Ct. 281. 


Respectfully submitted 


RUSSELL. W. CUNNINGHAM 
1801 North Moore Street 
Arlington, Virginia 
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APPENDIX 


SUBSIDY PROVISION: ACT OF JUNE 28, 1962, 76 STAT. 113, 
P.L. 87-507, SEC. 1(2), 44D. C. CODE 214a 


If, after giving effect to any and all motor vehicle fuel 
tax and real estate tax exemptions, the net operating income from 
mass transportation operations in the District of Columbia of any 
common carrier required to furnish transportation to schoolchildren 
at a reduced fare under this section for any twelve-month period 
ending August 31 is less than the rate of return *established by the 
regulatory commission having jurisdiction in such carrier's last rate 
case, net after all taxes properly chargeable to transportation op- 
erations, Including but not limited to income taxes, on its gross 
operating revenues in the District of Columbia, exclusive of any 


school fare subsidy, then the Washington Metropolitan Area Transit 


’ 
Commission shall, as soon as practicable after such August 31, certi- 


fy to the Commissioners of the District of Columbia’ or their designated 
agent with respect to such twelve-month: period: : 

(1) an amount whichis the difference between the. total of 
all reduced fares paid to each such carrier by schoolchildren in ac-) 
cordance with this section and the amount which would have been paid 
to each such carrier if such fares had been paid at the lowest adult 
fare established by the Commission for regular route transportation; 
and 

(2) an amount which is the amount by which each such car- 
rier's net operating income from mass transportation operations in 
the District of Columbia is less than such rate of return established 


by the appropriate regulatory commission in the carrier's last rate 
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case, after giving effect to the aforesaid tax exemptions, exclusive 
of any such school fare subsidy. Upon such certification, the Board 
of Commissioners of the District of Columbia shall pay to each such 
carrier an amount equal to the amount certified pursuant to clause 
(1) thereof; except that in no event shall such amount exceed the 
amount certified pursuant to clause (2) hereof. 

B. THE WASHINGTON METROPOLITAN AREA TRANSIT COMPACT: 


ACT OF SEPTEMBER 15, 1960, 74 STAT. 1031, P.L. 86- 
794, 1 D.C. CODE. 1410, TITLE II 


SECTION 6 (a) (3): 

In the exercise of its power to prescribe just and reason- 
able fares and regulations and practices relating thereto, the Commission 
shall give due consideration, among other factors, to the inherent ad- 
vantages of transportation by such carriers; to the effect of rates upon 
the movement of traffic by the carrier or carriers for which the rates 
are prescribed; to the need, in the public interest, of adequate and 
efficient transportation service by such carriers at the lowest cost 
consistent with the furnishing of such service; and to the need of 
revenue sufficient to enable such carriers, under honest, economical, 


and efficient management, to provide such service. 


SECTION 6(a) (4): 


It is hereby declared as a matter of legislative policy that 


in order to assure the Metropolitan District of an adequate transpor- 
tation system operating as private enterprises the carriers therein, 
in accordance with standards and rules prescribed by the Commission, 


should be afforded the opportunity of earning such return as to make 
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the carriers attractive investments = private epeecocel As an 
incident thereto, the opportunity to earn a return of at least 6-1/2 
percentum net after all taxes properly chargeable to transportation’ 
operations, including but not limited to income taxes, on gross op- 3 
erating revenues, shall not be considered unreasonable. : 
SECTION 17 (a): : 

Any party to a proceeding under this Act aggrieved by an 
order issued by wpe Commission in such proceeding may obtain a pecteas 
of such order in the court of appeals of the United States for the fourth ie 
circuit, or inthe United States Court of Appeals for the District of 
Colubmia, by citing in such court, within sixty (60) days after the: 
order of the Commission upon the application for rehearing, a written : 
petition praying that the order of the Commission be modified or set 
aside. A copy of such petition shall forthwith be served upon any member 


of the Commission and thereupon the Commission shall certify and file 


with the court a transcript ofthe record upon which the order complained 


of was entered. Upon the filing of such transcript such court sball 

have exclusive jurisdiction to affirm, modify, or set aside such pet ; 
The finding of the Commission as to the facts, if supported by sub- 
stantial evidence, shall be conclusive. If any party shall apply to 

the court for leave to adduce additional evidence, and shall show 3 

the satisfaction of the court that’ such additional evidence is material 
and that there were reasonable grounds for failure to adduce such evi- 
dence in the proceedings before the Commission, the court may oriier teers 


additional evidence to be taken before the Commission and to be adduced s 


upon the hearing. in such manner. and upon such terms and conditions as © ee 
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to the court may seem proper. The Commission may modify its findings 


as to the facts by reason of the additional evidence so taken, and it 
shall file with the court such modified or new findings, which if 
supported by substantial evidence shall be conclusive, and its recom- 
wendations, if any, for the modification or setting aside of the original 
order. The court may affirm or set aside any such order of the Commis- 
sion, and state the reasons therefor and such judgment shall be final, 
subject to review by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 239 and 240 of 
the Judicial Code, as amended (U.S.C. Title 28, sections 346 and 347). 
Cc. THE CONGRESSIONAL FRANCHISE OF D. C. TRANSIT SYSTEM, 

INC.; ACT OF JULY 24, 1956, 70 STAT. 598, CH. 669 
SECTION 4: 

It is hereby declared as a matter of legislative policy 
that in order to assure the Washington Metropolitan Area of an 
adequate transportation system operating as a private enterprise, 
the Corporation, in accordance with standards and rules prescribed 
by the Commission, should be afforded the opportunity of earning 
such return as to make the Corporation an attractive investment to 
private investors. As an incident thereto the Congress finds that 
the opportunity to earn a return of at least 6-1/2 per centum net after 
all taxes properly chargeable to transportation operations, including 
but not limited to income taxes, on either the system rate base or 
on gross operating revenues would not be unreasonable, and that the 
Commission should encourage and facilitate the shifting to such gross 


operating revenue base as promptly as possible and as conditions 
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warrant; and if conditions warrant not.later than August 15; 1958: 
It is ‘further decléred as a matter of ‘legislative policy. that if 
the Corporation does provide the Washington Metropolitan Area with 


a good public transportation system, with reasonable rates, the 


Congress will maintain a continuing interest in the welfare of the 


Corporation and. its investors. 
SECTION _7: 

The Corporation shall be obligated to initiate and carry: 
out a plan of gradual conversion of its pemeet railway operations 
to bus operations within seven years from the date of the enactment 
of this Act upon terms and conditions prescribed by the Commission, 
with such regard as is reasonably possible when appropriate to the 
highway development plans of the District of Columbia and-the econo- | 
mies implicit in cpordinating the Corporation's track removal program 
with such plans; except that upon good and sufficient cause shown the 
Commission may in its discretion extend beyond seven years, the period ; 
for carrying out such conversion. All of the provisions of the full 
paragraph of the District of Columbia Appropriation Act, 1942. (55 St 
499, 533), under the title "HIGHWAY FUND, GASOLINE TAX AND MOTOR 
VEHICLE FEES", subtitle "STREET IMPROVEMENTS", relating to the Sey 
moval of abandoned tracks, regrading of track.areas, and paving 


abandoned track areas, shail be applicable to the Corporation. 
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STATEMENT 


This brief is submitted by Petitioner D. C. Transit 
System, Inc. ("Transit") in reply to the briefs submitted by 
Respondent Washington Metropolitan Area Transit Commission 
("Commission") and Intervenors Alfred S. Trask, Richard A. 
Williams and United States of America ("Intervenors"). 
For convenience, the term "Respondents" is used hereafter 
to designate the Commission and the Intervenors when they 


are referred to jointly. 


ARGUMENT 
TRANSIT'S RIGHT TO THE 


6-1/2 PER CENT RATE OF RETURN 


As stated in Point I of Transit's main brief, it 
is clear from the plain meaning of Section 4 of Transit's 


Franchise (Act of July 24, 1956, Ch. 669, 70 Stat. 598) and 
Section 6(a)(4) of the Compact (Act of September 15, 1960, 
P.L. 86-794, 74 Stat. 1031); from the statutory pattern of 


Sections 4 and 9 of the Franchise; and from the legislative 
history of the Franchise that as a matter of law Transit is 
entitled to be afforded the opportunity to earn a rate of 
return of at least 6-1/2 per cent, net after all taxes, on 
its gross operating revenues. Accordingly, it is the duty 
of the Commission to approve any non-discriminatory rates of 
fare submitted by Transit which the Commission finds would 


provide a rate of return of not more than 6-1/2 per cent. 


Neither the Commission nor the Intervenors has 


attempted to answer the detailed submission in Point I of 


Transit's main brief. Further, neither has even mentioned, 
let alone attempted to answer or refute, the closely reasoned 
presentation of Commissioner Hooker's dissent, which supports 
Transit's position. Conspicuous by its absence from 
Respondents' briefs is any suggestion at all of what meaning 
they would give to the relevant 6-1/2 per cent language. 

Although Respondents are not willing to say so 
straight out, apparently it is their position that the 6-1/2 
per cent language of Sections 4 of the Franchise and 6(a)(4) 
of the Compact ought to be completely disregarded and read 
out of the statutes.* For this unprecedented proposal, they 
rely solely on their incorrect views of the legislative his- 
tory of the Compact and the School Subsidy Law (Act of June 
28, 1962, P.L. 87-507, 76 Stat. 113, 44 D.c. Code, Sec. 2i4a 
(Supp. II, 1963)) and on their mistaken analyses of the effect 
of this Court's decision in Bebchick v. Public Util. Comm'n, 
___U.S. App. D.C. __, 318 F.2d 187, cert. denied, 373 U.S. 
913 (1963). 


* The footnocve at page 10 of Intervenors' brief resorts to 
pure conjecture to "suggest" an explanation of why the 6-1/2 
per cent language was used in Section 4 of the Franchise. 
On its face, Intervenors' suggestion is an attempt to 
neutralize the 6-1/2 per cent language by prestidigitation; 
it is also a recognition by Intervenors that the language 
cannot be neutralized by reasoned argument. 

e ; 


A. Legislative History Of The Compact 
And The School Subsidy Law 


1. The Compact 
Respondents contend that enactment of the 6-1/2 


per cent language of Section 6(a)(4). of the Compact consti- 
tuted some sort of Congressional ratification of what 
Respondents characterize as a "well-known" PUC view that the 
6-1/2 per cent language of Section 4 of the Franchise does 
not entitle Transit to the opportunity of earning a 6-1/2 per 
cent rate of return (see Commission's brief, p. 9; Inter- 
venors' brief, pp. 10-2). 

Unquestionably, Respondents are correct in their 
submission that the 6-1/2 per cent language of Section 
6(a)(4) of the Compact is practically identical with that of 
Section 4 of the Franchise. Equally unquestionable is 
Respondents! submission that the 6-1/2 per cent language of 
Section 6(a)(4) of the Compact was "patterned after” that of 
Section 4 of the Franchise and was intended to avoid impair- 
ment or infringement of Transit's rights under Section 4 of 
the Franchise. But Respondents are quite wrong in their 
assertion that inclusion of the 6-1/2 per cent language in 
Section 6(a)(4) of the Compact constituted Congressional 
ratification of the allegedly "well-known" PUC view that 
the 6-1/2 per cent language of Section 4 of the Franchise 


is meaningless. 


The actual legislative history of the Compact* 
indicates that there was no "well-known" PUC view of the kind 
asserted by Respondents, Not one person expressed to Congress, 
on behalf of the PUC or otherwise, the view that notwithstand- 
ing the 6-1/2 per cent language of Section 4 of the Franchise, 
the PUC was free to impose upon Transit any lesser rate of 
return which the PUC considered reasonable.** Indeed, just 
the opposite is true. 

The 6-1/2 per cent language was retained in Section 
6(a)(4) of the Compact over objections that it means exactly 
what Commissioner Hooker and Transit say it does. The ob- 
jectors sougif to have the 6-1/2 per cent language deleted 
from Section 6(a)(4) expressly because they wanted to rescind 
Transit's oes right to the opportunity of earning 6-1/2 


per cent and{to restore to the Commission the discretion 


~ Rep. No. A Cong., 2d Sess. (1960); 
H.R. Rep. No. 1621, 86th Cong., 2d Sess. (1960); 
Hearings on H.J. Res. 402 Before the Special Subcommittee 
oa eo) Senate Judiciary Committee, 86th Cong., 2d Sess. 
1960); 
Hearings on H.J. Res. 402 Before Subcommittee No. 3 of the 
House Judiciary Committee, 86th Cong., 1st Sess., ser. 
11, pt. 1 (1959) and 2d Sess., ser, 11, pt. 2 (1960). 
** Of the three PUC orders cited at page 10 of Intervenors! 
brief, only one of them promulgated before the Compact was 
enacted (September 1960) dealt with rate of return on gross 
operating revenues (PUC Order No. 4631, DCT. ex. 46A). In 
that Order, the PUC expressed no view about the meaning of 
the 6-1/2 per cent language because the issue was not raised. 
Puc Order No. 4480 (DCT ex. 45) did not involve return on gross 
operating revenues and PUC Order No. 4735 (DCT ex. 47) was 
promulgated several months after the Compact had been enacted. 


( 


denied to it by the 6-1/2 per cent language of Section 4 of 
the Franchise (see Transit's main brief, pp. 24-5). 

One of the Intervenors in this very case, Alfred 
S. Trask, was among those who objected at the Congressional 
hearings on the Compact to the 6-1/2 per cent language 
(which was included in Section 6(a)(4) at the time it was 
submitted to Congress after already being approved by 
Virginia and Maryland). The basis of Mr. Trask's objection 
was his recognition that because the 6-1/2 per cent language 
has exactly the meaning attributed to it by Commissioner 
Hooker and Transit, Transit would, unless the 6-1/2 per cent 
language were omitted, be clearly entitled to charge any 
non-diseriminatory rates of fare yielding not more than & 
6-1/2 per cent return. Mr. Trask summed up his objection to 
the 6-1/2 per cent language in this way: 

“the public interest requires that the 

compact not be used as @ means for requiring 

the abandonment of sound regulatory principles 

by the wholly gratuitous insertion of 4 

Government-dictated high-profit formula which, 

4f it means anything, changes the terms of 

the various franchises, leaving the consumer 

without the protection of the ICC rules 

governing just and reasonable rates, ... or 

the system rate base test of the D. C. Transit 

Franchise Act."* 


It was Mr. Trask's view that deletion of the 6-1/2 


¥ Hearings on H.d. Res. 402 Before Subcommittee No. 3 of 
the House Judiciary Committee, supra, pt. 2, at 288. 


per cent language was required in order 
"... to restore to the discretion of the 

regulatory commission the test of what is a 

reasonable return considering the facts of 

each particular case."* 

Obviously, Mr. Trask recognized then -- and presumably still 
does -- that the 6-1/2 per cent language of Sections 4 of 
the Franchise and 6(a)(4) of the Compact limits the discre- 
tion of the Commission in just the manner that Transit says 
it does. 

It was expressly because of such recognition that 
Mr. Trask frankly asked Congress to strike the 6-1/2 per 
cent language from Section 6(a)(4) of the Compact. ‘The 
ground for his plea was that it is not desirable in the 
public interest that Transit have the right so clearly 
granted to it by the 6-1/2 per cent language, d.e., the 
right to charge any non-discriminatory rates of fare which 
the Commission finds will yield not more than the 6-1/2 
per cent rate of return. 

Congress' answer to Mr, Trask's objection and plea 
is perfectly clear: It accepted Mr, Trask's reading of the 
language as granting the right to be afforded the opportunity 
of earning 6-1/2 per cent; it rejected his objection that 


the grant of such a right is undesirable; and it retained the 


¥ Hearings on H.J. Res. 402 Before Subcommittee No. 3 of 
the House Judiciary Committee, supra, pt. 2, at 286. 


6-1/2 per cent language in Section 6(a)(4) of the Compact in 


spite of Mr. Trask's plea for deletion. 

Further, it is not only Mr. Trask's testimony that 
supports Transit's position and is contrary to Respondents'. 
T) exactly the same effect as Mr. Trask's objection to the 
6-1/2 per cent language and his plea that it be stricken were 
the objection and plea of George Spiegel, Esq., an attorney 
who has frequently represented transit riders. As Mr. 
Spiegel put it, if the 6-1/2 per cent language were included. 
in the Compact: 


"3. the Metropolitan Transit Commission 
would lose effective control over the level of 
fares, It could not deny a requested increase 
in fares where the transit company could prove 
that the proposed increase would still not give 
4t the so-called reasonable return of 6-1/2 
percent on gross operating revenues. 


"make, for example, the current application 
for 2a 25-cent fare by D. C. Transit System, Inc., 
before the District of Columbia Public Utilities 
Commission, I represent some of the parties in 
that case, and, therefore, do not want to discuss 
the substantive merits of that case. I only use 
4t to illustrate the helplessness of the proposed 
Metropolitan Transit Commission, The company has 
submitted evidence that, under the proposed 25- 
cent rush-hour fare, in 1960 it would only earn 
3.8 percent return on gross operating revenues. 
Under the proposed compact this is all the company 
would need to prove to win its case."* 


¥ Tetter dated February 28, 1960 from George Spiegel to the 
Honorable John R. Foley, Member of Congress from Maryland, 
part of Hearings on H.J. Res. 402 Before Subcommittee No. 3 
of the House Judiciary Committee, supra, pt. 2, at 279. 


Similarly, when Colonel William A. Roberts, an 
attorney appearing on behalf of the Federation of Citizens 
Associations of the District of Columbia, testified in oppo- 
sition to inclusion of the 6-1/2 per cent language, he was 
asked whether that language guarantees that the carrier ‘will 
earn a 6-1/2 per cent rate of return. Mr. Roberts responded: 

"Tt does not; of course not, Mr. Chairman. 

What it does is guarantee that no public 

authority can interfere with the carrier in 

attempting to earn that rate if it wants to. 
"Until you get to 6.5 percent, when you | 
have determined that, of your gross revenues — 

wee the carrier fixes its own rates. ‘The 

regplatory authority could not do anything."* 

Again, when Robert E. McLaughlin, President of the 
Board of Commissioners of the District of Columbia and a 


former Chairman of the PUC, testified in favor of the 


Compact, he too indicated that the 6-1/2 per cent language 


was intended to grant a benefit to Transit. Commenting on 
what Virginiq and Maryland transit companies would get from 
inclusion of the 6-1/2 per cent language in Section 6(a) (4) 


Peele en, eee 

* Hearings on H.J. Res. 402 Before the Special Subcommittee 
of the Senate, Judiciary Committee, supra, 88-97, at 94. It 
was with regard to this statement of Colonel Roberts that Mr. 
Alper said: "... I think the colonel has probably cleared up 
the inference that this was a guarantee." (Intervenors' 
prief, p. 11, f.n. 3) That is, Mr. Alper agreed with Colonel 
Roberts that although the 6-1/2 per cent language guarantees 
that no public authority can interfere with the carrier in 
attempting to earn the 6-1/2 per cent rate of return, it does 
not guarantee that the 6-1/2 per cent rate of return will 
actually be earned. Thus, Intervenors' reference to Mr. 
Aiper’s testimony in the footnote at page 11 of their brief, 
is misleading. 


| 


of the Compact, Commissioner McLaughlin testified: 


" .. there are provisions in this compact 
which say that it shall not be unreasonable 
to place these companies in a position or give 
them the opportunity to earn a return of at 
least 6.5 percent on gross operating revenues. 


" .. They are going to be in a better 
position, and that actually comes about because 
that provision, or approximately that provision, 
is now effective with respect to the District 
of Columbia company [Transit] and they could 
not have any discriminatory provisions in here. 
In other words, that got into the compact because 
that is the present contract between the 
Congress and the D. C. Transit System."* 

Thus, all the testimony regarding the 6-1/2 per 
cent language now included in Section 6(a)(4) of the Compact 
indicates that when Congress retained that language in 
Section 6(a)(4) it did so with the clear understanding that 
it was continuing and affirming Transit's fixed legal right 
to be afforded the opportunity to earn a rate of return of 
at least 6-1/2 per cent, net after all taxes, on gross 
operating revenues, There can be no equivocation about 
this. There is not one word in the legislative history of 
the Compact indicating that the 6-1/2 per cent language was 
included with a Congressional understanding that it did not 
really mean what it so obviously says. The meaning of the 


6-1/2 per cent language was brought home with great force 


ne er 
* Hearings on H.Jd. Res. 402 Before Subcommittee No. 3 of 
the House Judiciary Committee, supra, pt. 1, at 36. 


to the legislators before they included it in the Compact be- 


cause it was that very meaning which was at the heart of the 
Trask, Spiegel and Roberts opposition to inclusion of the 
6-1/2 per cent language. With full understanding of the 
import of the 46-1/2 per cent language, Congress rejected all 
opposition to it and included it in Section 6(a)(4) of the 
Compact .* ; 

We submit that neither the Commission nor the 
Intervenors nor this Court may now undo what Congress has 80 
consciously provided. The 6-1/2 per cent language may not 
be read out of the statutes; it must be given effect; and it 
makes no sense ‘unless it is given the effect submitted by 
Commissioner Hooker and by Transit (and heretofore submitted 
to Congress by. Messrs. Trask, Spiegel and Roberts). : 


2. ‘The School Subsidy Law 
As Respondents correctly point out, a number of 


versions of the School Subsidy Law were proposed and 


‘* The rule stated in United States ex rel. Lyons v. Hines, 

70 App. D.C. 36, 103 F. S$ inapplicable here 
because the statutory 6-1/2 per cent language is not at all 
ambiguous (cf. He gang. v. Hershey Chocolate Co., 283 U.S. 
488, 492 (1931); Brewster ¥ Wage 280 US. Se7- 336 (1930)) 
and also because there are no officially promulgated interpre- 
tations consistent with the view espoused by the Respondents 
which existed prior to enactment of the Compact (cf. United 


States v. Kirby Lumber Co., 284 U.S. 1 (1931); McCa "Ve 
Hershey Chocolate Co., supra, and Brewster v. Gage, supra). 


rejected before introduction of the bill that finally was 
enacted.* Some of the earlier versions provided for a 
subsidy payment without ceiling; some provided for a subsidy 
eut-off when the total of the subsidy payments and net 
operating income reached a level equal to a 6-1/2 per cent 
rate of return. The District of Columbia Board of Commis- 
sioners and the PUC both suggested that the 6-1/2 per cent 
cut-off be eliminated in favor of a cut-off related to the 
rate of return adopted in Transit's last rate case. From 
this, Respondents seek support for their contention that 
Congress intended the language of Section 4 of the Franchise 
and Section 6(a)(4) of the Compact to be meaningless (see 
Commission's brief, pp. 8-9; Intervenors' brief, pp. 13-5). 
Respondents are wrong. 

The reason’ for objection to the 6-1/2 per cent 
subsidy cut-off was that unlike the Franchise and Compact, 
which guarantee only the opportunity of earning the 6-1/2 per 


cent return, the 6-1/2 per cent subsidy cut-off would have 


guaranteed that the 6-1/2 per cent return would actually be 


earned.** Thus, with the 6-1/2 per cent subsidy cut-off the 


¥ A number of these bills are cited at page 11 of Transit's 
prief in the companion case, No. 17,954. 

** This crucial distinction is identical with the one dis- 
cussed in the testimony of Colonel William A. Roberts, quoted 
at page 8 hereof, in connection with the Compact. 


School Subsidy Law would have gone considerably further than 
do the Franchise and the Compact. Commissioner George E. C. 
Hayes, then Chairman of the PUC, articulated the objection 
concisely: 

"Tis Commission is of the opinion that. 
this language is tantamount to having the 
Commissioners of the District of Columbia 
underwrite and assure to the carrier a 6-1/2 | 
per centum return. To this extent we believe 
the language is inappropriate."* : 

If the 6-1/2 per cent subsidy cut-off had peer 
made a part of the School Subsidy Law, Transit would have 
received a guarantee of earnings. Denial of such guaranteed 
earnings is in no way inconsistent with the submission of 
Commissioner Hooker and Transit that, under the 6-1/2 per 
cent language of Sections 4 of the Franchise and 6(a) (4) of 
the Compact, Transit is legally entitled to-be afforded the 
opportunity of earning the 6-1/2 per cent return by charging 
any non-discriminatory rates of fare which the Commission 


finds will produce not more than a 6-1/2 per cent return. 


B. he Bebchick Case 


Intervenors erroneously state that it was necessary 


¥ Letter dated March 8, 1961 from Commissioner George E. C. 
Hayes, Chairman of the Public Utilities Commission, D. C., 
to the Honorable Alan Bible, Chairman, Committee on the 
District of Columbia, United States Senate, part of the 
Stenogra phic Transcript of Hearings Before the Subcommittee 
on Fiscal Affairs of the Senate District Committee, Sica 
Cong., lst Sess., at 61 (July 19, 1961). 


for this Court to determine the 6-1/2 per cent issue to reach 
its decision in the Bebchick case, supra. This Court's 
determinations of error in Bebchick involved deductions from 
operating income which, when added back, might have placed 
Transit's rate of return at a level in excess of 6-1/2 per 
cent. Indeed, Appellants in the Bebchick case argued to this 
Court that even if Transit were entitled to be afforded the 
opportunity of earning the 6-1/2 per cent return, PUC Order 
No. 4631 ought nevertheless to be set aside because of the 
alleged number and extent of improper revenue deductions 
allowed by the PUC.* Since the Court could have set aside 
Order No. 4631 even if it had coneluded that Transit is 
entitled to be afforded the opportunity of earning the 6-1/2 
per cent return, there was no need for the Court to determine 
the issue. Because all the parties were aware that the 6-1/2 
per cent issue was not before the Court for decision, none 


of them briefed it in full in the Bebchick case, 


CONCLUSION 
For the reasons stated in Transit's main brief and 
herein, it is respectfully submitted that Order No. 245 
should be remanded to the Commission with directions that 


¥ Pebehick v. Public Util. Comm'n, Supra, Reply Brief of 
Appellants, p. 10, fn. 9. 


it be modified in a manner consistent with Transit's 
Petition for Review and that Transit should have such other 


and further relief as to this Court may seem just and proper. 


t 
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‘PETITION TO REVIEW AN ORDER OF THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION © 


SS 
‘ 


JOINT BRIEF FOR INTERVENORS 


STATEMENT OF FACTS 


Totavoid duplication and burdening the Court with un- 
necessary repetition, the United States and Richard A. 
$ 
Williams and Alfred S. Trask, intervenors, submit this joint 
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prief in support of WMATC Order No. 245 insofar as it denied 
to the petitioner, D. C. Transit, the full rate increase 
requested. 

In lieu of restating the facts, we refer to the state- 
ments of facts in our respective briefs in companion case 
No. 17,954, in which the United States intervened in support 
of petitioners, Richard A. Williams and Alfred S. Trask, who 
there attack the same Commission order to the extent that it 
authorized any fare increase above the pre-existing fares. 


STATUTES INVOLVED 


The relevant provisions of D. C. Transit's franchise 
and of the Washington Metropolitan Area Transit Regulation 
. Compact are set out in the Appendix, infra. 


STATEMENT OF POINTS 


1. The Commission correctly ruled that it was not re- 
quired by law to set a rate of return for D. C. Transit of 


at least 6-1/2 percent, regardless of the financial needs of 


the company. 
2. The Commission acted in accord with substantial 
record evidence and within the proper exercise of its 
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discretion in ruling that further accruals to the reserve 
for track removal and repaving should be halted. 
3. The Commission also acted within the bounds of its 


discretion and in accord with the evidence in the record in 


ruling that the acquisition adjustment account should con- 


tinue to be amortized over a 10-year period. 
4. The Commission properly ruled that Transit was not 
entitled to the increase in fares which Transit had re- 


quested. 


= 
SUMMARY OF ARGUMENT 


1. There is no basis for Transit's contention that the 
governing regulatory Compact requires that WMATC rubber 
stamp as reasonable any fare schedule filed by Transit so 
long as such schedule will yield a return of less than 
6~1/2% of gross operating revenues. Transit relies on the 
rate making standards of its Congressional Franchise and 
the existing regulatory Compact. Both, however, provide 
for the establishment of just and reasonable fares con- 
sistent with the traditional capital attraction standard. 

As for Transit's Franchise the matter has been twice 
considered by the Courts. This Court already has rejected 
the contention that the Franchise provides the Company with 
a 6-1/2% guaranteed return which bars the exercise of regu- 
latory discretion. The rate making provision of the Compact 
was patterned after that of the Franchise and was merely 
designed to continue it in effect with no change. 

The consistent position of the D. C. Public Utilities 


Commission ("PUC") was that the Franchise empowered it to 


set rates which would produce a return of less than 6-1/2% 
on revenues. This regulatory interpretation was known to 
the Congress which must be viewed to have confirmed and 


ratified this position when it re-enacted the same rate 
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making provision in the Compact. Moreover, Congress in 
recently enacting school fare subsidy legislation took 
specific note of and relied upon the Commission's practice 
in settint; a return yielding less than 6-1/2% of revenues. 
In rejecting a higher 6-1/2% return figure as the subsidy 
cut-off point, Congress provided yet another indication of 
its contihuing approval and ratification of the Commission 
interpretation of the Congressional intent and the meaning 
of the regulatory rate making provision. , 

2. WMATC was warranted in suspending further accruals to the 
reserve for track removal and repaving. The substantial and 
detailed PSEC indicates that the existing reserve con- 
tains an amount more than sufficient to provide for all the 
costs of the track program which may arise in the foreseeable 


.future. 


Transit does bear a contingent liability to provide for 


the costs of removing such portions of its trackage as the 
District of Columbia may require. But that fact provides 
no basis for permitting Transit now to accrue the entire 
hypothetical cost which it someday may possibly incur if it 
then is required to remove (rather than pave over) ‘all of 
its trackage. : 

It is highly speculative whether such an eventuality 


ever will occur. And even should Transit's contingent 
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liability vest in part, it will be at a time and for an 
amount wholly unascertainable at present. Rates may be set 
which provide only for ascertainable costs which are to be 
incurred within the foreseeable future. WMATC correctly re- 
fused to burden the consumers with nebulous and uncertain 
expenses which are wholly contingent as to the fact and time 
of occurrence as well as to the amounts involved. 

3. WMATC acted properly in ordering that the acquisition 
adjustment continue to be amortized over the established ten- 
year period. It properly rejected Transit's contention that 
the period be lengthened particularly because track removal 
accruals were being suspended. Transit's position was based 
solely on the subjective and unsupported judgment of one of 
its officers. 

The purpose of this amortization charge is to offset 


the depreciation accrual so that consumers are charged with 


depreciation on properties acquired in 1956 based on the 


actual purchase price paid by Transit rather than on their 
higher book value. This objective is wholly unrelated to 
Transit's changing requirements for a track removal reserve 
based on D. C. Highway plans. 

%he substantial evidence indicated that the purpose 
of the amortization is best achieved if the period of 
amortization generally coincides with the period in which 


= = 


the 1956 properties are in public service. As it appeared 


that these properties would be retired from service or 
substantially depreciated by the end of the original ten- 
year amortization period, WMATC correctly found that no 
basis existed for extending the period. It acted prudently, 
however, inm-leaving the record open for the receipt of 
further relevant evidence which might indicate a need to 
lengthen the period; no such evidence has yet been adduced. 

4, WMATC properly rejected Transit's proposal that the 
token fare be increased.to 25 cents (4 tokens for $1.00). 
‘The Commission acted correctly in not giving aaterntoae 
tive weight to the testimony of witness Simpson who had 
made no studies and had no knowledge regarding the capital 
needs of Transit for the future annual period. 
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ARGUMENT 


I. WMATC POSSESSES AUTHORITY TO REJECT AS 
UNREASONABLE FARE SCHEDULES WHICH YIELD 
A RETURN OF LESS THAN 6-1/2 PER CENT OF 
GROSS OPERATING REVENUES. 


Transit argues that the Compact expresses a Congressional 


directive that Transit be permitted to earn a return of at 
least 6-1/2 per cent of gross operating revenues, and that 
WMATC is compelled to approve as just and reasonable any 
schedule of fares which will yield less than such an amount 
of return, even! though the lesser amount may be more than 
sufficient to meet the financial requirements of the Company. 
In support of its attempt to wrest loose from regulatory 
control, Transit seeks to find solace in Section 4 of its 
original Congressional Franchise and Section 6(a)(4) of the 
Compact. This Court has already in Bebchick v. Public 
Utilities Commission, 318 F. 2d 187 (D.C. Cir. 1963), re- 
jected Transit's interpretation of Section 4 of its Franchise, 
and, since Section 6(a)(4) of the Compact was "patterned after" 
Section 4 of the Franchise Act, that decision is dispositive 
of Transit's contentions here. 

In Bebchick Transit argued that Congress had found a 
return of 6-1/2 per cent to be reasonable, and that the 
fare schedule there challenged, which contained a 25 cent 


cash fare rate, a fortiori was reasonable as it would 


-9- 


produce a lesser return of 4.1 per cent of revenues. The 
import of Transit's argument was that the PUC could not 
reject as unreasonable any fare schedule producing a return 
of less than 6-1/2 per cent of operating revenues. A 
resolution of this legal issue was necessary for a determi- 
nation of ‘the appeal before this Court. If Transit's view 
had been sustained, then this Court would have had no warrant 
to set aside PUC Order No. 4631, unless it could have been 


established that Transit would have earned a return in 


excess of 6-1/2 per cent of revenues. This Court met the 


issue directly and correctly found that the PUC might set a 
return yielding less than 6-1/2 per cent of operating 
revenues if such lesser return were reasonable and ade- 
quately enabled Transit to attract private investors. It 
said: "In reference to this provision [Section 4 of the 
Franchise Act] we note that the Commission, we think properly 
did not consider a return of 6-1/2 per centum net to be 
required, if less were reasonable and met the need to attract 


private investors." Bebchick v. PUC, supra, 318 F.2d 190. 


1/ The interpretation of Sec. 4 of the Franchise also was 
placed in issue by Transit when it brought its own suit 
challenging PUC Order No. 4631 (C.A. 1439-60). The District 
Court dismissed Transit's petition of appeal and entered 
judgment in favor of the PUC. Thereupon Transit brought an 
appeal to this Court which raised the single issue, con- 
sidered below, of whether the Franchise guarantees it a 
6-1/2% return on gross operating revenues and whether the 
PUC erred in rejecting as unreasonable a schedule of higher 
fares which would produce less than a 6-1/2% return on 
revenues (No. 16,107). This appeal was dismissed by stipu- 
lation of Transit and the PUC several days before the 
scheduled oral argument. 
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The fundamental rate making standard of the Franchise 


in the setting of just and reasonable rates (Sec. 4) is the 
2 


traditional one of capital attraction. The PUC had con- 
sistently rejected Transit's view of the Franchise and has 
taken the position that it possessed full authority to set 
rates at a level that was just and reasonable in light of 

the capital needs of the company and consistent with accepted 
principles of rate making. PUC Order No. 4480, August 28, 
1958 (6.17% on rate base) (DCT 45); PUC Order No. 4631, 

March 31, 1960 (4.10% on gross operating revenues) (DCT 46 A); 
PUC Order No. 4735, January 18, 1961 (4.92% on gross. oper- 
ating revenues) (DCT 47). The Commission's position was 
fully known to the Congress when it enacted the Compact. 
Hearings before Special Subcommittee of the Senate Committee 


2/ As Transit suggests, the incidental reference to a 6-1/2% 
return in Sec. 4 of the Franchise was probably intended to 
integrate that provision with the 6-1/2% subsidy cut-off 
point contained in Sec. 9. Appellants in No. 16,454 sug- 
gested in their reply brief that the 6-1/2% reference in 
Sec. 4 represented a Congressional view that once Transit's 
capital needs warranted a 6-1/2% return, the Company should 
be permitted to earn such a return wholly through its fares, 
thereby terminating continued reliance upon subsidies 
arising from its various tax exemptions. This incidental 
reference in Sec. 4 negates any contrary inference arising 
from Sec. 9. It makes clear that the Commission should 
place the full burden of the cost of transit operations 
onto the rider once the capital needs of the company justify 
a 6-1/2% return. When that juncture is reached, Congress did 
not intend that the taxpayers should continue to subsidize 
Transit so that the riders could pay lower fares than 
justified by traditional standards. 
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on the Judiciary on H. J. Res. 402, 86th Cong. 2nd Session, 
pp. 125-126. : 


It is clear that the passage of the Compact made no 


change in the rate making standard of the Franchise. Indeed, 
the legislative history shows that Congress merely intended 
to contimie the status quo ~-- that the rate making provision 
of the Compact (Section 6(a)(4)) was, "patterned after", that 
of Section 4 of Transit's Franchise. The Compact was drafted 
to carefully avoid. "impairing or infringing” upon Section 4 
of the Franchise, In enacting Section 6(a)(4) of the Compact, 
it was the intent of Congress to incorporate Section 4 of the 
Franchise not only "to preserve these provisions of D. C. 
Transit System, Inc. but [to make] .. . them available to all 
carriers in the metropolitan district." (Senate Report 1906 
on H. J. Res. 402, 86th Cong. 2d Sess., pp. 13, 295 House 
Report 1621 on H. J. Res. 402, 86th Cong. 2d Sess. , pp. 12, 


In these hearings Jerome M. Alper, who appeared “as counsel 
for the various jurisdictions and organizations’ of the 
Government which are the proponents of this Compact” (P. 100) 
and who was one of its draftsmen stated: "With respect to 

the 6-1/2 per cent return, I think the colonel has probably 
Cleared up the inference that this was a guarantee. This is 
not a guarantee . . ." (p. 125), Later, after referring to 
the recent PUC action in setting a return of 4.1% of revenues, 
he agein emphasized that the "6-1/2% does not bind the 
Commission", (p. 126). 
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25-26). The rate making standard of both the Compact and 
the Franchise is the traditional capital attraction criteria 
for setting just and reasonable fares. 

Tris, in enacting the Compact, Congress not only made no 
substantial changes in the Franchise, but mist be viewed to 
have ratified the well-known Commission view of Section 4 of 
the Franchise when it adopted a similar provision without 
comment or adverse reference to the PUC interpretation. ‘The 
inevitable conclusion is that the PUC's interpretation 
correctly reflected the original intent of the Congress, and 
that the Congressional repetition of substantially the same 
language is a re-enactment confirming the adoption of the 
Commission's interpretation. As this Court has pointed out, 
it is a well settled rule *. . . that Congress in passing or 
re-enacting @ statute acts with knowledge of the adminis- 
trative interpretation of the original statute and adopts 
such construction when it does not substantially change 


the pertinent language in the subsequent statute.” United 
States ex rel. Lyons v. Hines, 70 U. S. App. D. C. 36, 103 
F. 2d 737, T42 (1939). 

Finally, Congress has taken express note of, and has 


relied upon, the practice of the PUC in approving a fair 
return for Transit of less than 6-1/2 per cent of operating 
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revenues. In 1962, the Congress enacted legislation which 


would reimburse Transit annually for revenues which it loses 
as a result of transporting school children at 4 reduced ; 
fare. (Act of June 28, 1962, 76 Stat. 113, P.L. 87-507; 

44 D.C. Code 214(a)). “This payment is limited to an amount 
which will not increase Transit's net operating income over 
and above sthe amount “established by the appropriate regu- 
latory agency in the carrier's last rate case” as its fair 
rate of return. 

Two ORES of the legislation were initially intro- 
duced. One contained no ceiling as to the amount of subsidy; 
the other provided a subsidy cut-off when Transit's net 
operating income reached a 6-1/2 per cent rate of return. 

In recommending against both bills, the D. C. Board of 
Commissioners and the Public Dtilities Commission urged 

that subsidies be limited to an amount that would not in- 
crease earnings over and above a fair rate of return as 
prescribed by the regulatory commission in the most recent 
rate proceeding. The D. C. officials noted that the language 
of the bill which set a ceiling at 6-1/2 per cent was "tanta- 
mount to requiring the District of Columbia to underwrite a 
rate of return to carriers involved of 6-1/2 per cent on 


gross operating revenues, whereas the Commission, in two 
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prior rate proceedings, had established 4.10 and 4.92 per 
cent, respectively, as representing a fair return to D. C. 
Transit System, Inc.” D. C. officials also observed that 
they were opposed, "to fixing an arbitrary 6-1/2 per cent 
return as a standard for a subsidy, and recommends that the 
appropriate measure to use would be the rate of return 
established in the carrier's last rate proceeding in lieu of 
a Plat 6-1/2 per-cent rate.” (Hearings before Subcommittee 
No. 4 of the House Committee on the District of Columbia, 
87th Cong., lst Sess. on H. R. 6633 and H. R. 6634 "Regu- 
lation of Fares for Schoolchildren in the District of 
Columbia" (1961), at pp. 2-3.) 

This recommendation was adopted by both the House and 
Senate District Committees (S. Rept. 875, 87th Cong. lst 
Sess., H. Rept. 1629, 87th Cong. nd Sess.). The House 
report in particular specifically noted: (a) That D. C. 
Transit's Franchise "carried the expression of intent by 
the Congress that the Company be allowed a just and reason- 
able profit on its operation;™ (b) That the PUC, “determined 
that this fair return would be represented by 4.92 per cent 
of the company's gross operating revenues," (underscoring 


supplied); and (c) "that the amount of this subsidy cannot 


exceed that percentage of the Transit Co.'s gross operating 
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revenues which has been established as a fair and equitable 
net return by the regulatory Commission having jurisdiction 
over the Company's last rate case," (House Report 1629, p. 1). 
In setting a ceiling on the subsidy based upon the fair 
return established by the Commission, rather than the higher 
6-1/2 per cent figure contained in Section 9 of Transit's 


Franchise, the Congress can be viewed as providing yet another 
indication of its continuing approval and ratification of the 


regulatory agency's interpretation of the rate making pro- 
visions of the Franchise and Compact. 
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TI. WMATC ACTED PROPERLY IN SUSPENDING FURTHER 
ACCRUALS TO THE TRACK REMOVAL RESERVE 


The Commission found that as of December 31, 1962, ac- 
cruals to. the reserve for track removal and repaving had 
accumulated an amount of $6,656,748, with total charges 
against the reserve amounting to only $1,842,499, leaving a 
balance of $4,814,249. The Commission ordered a halt to 
further accruals stating that it "has a duty to continuously 
keep this matter under review to insure that the reserves 
become neither excessive or insufficient” and that "the net 
amount of $4,814,249.12 is sufficient to cover the reason- 
ably anticipated demands upon it [D. C. Transit] for the 
immediate future” (Op. pp. 16, 17). 

Section 17(a) of the Washington Metropolitan Area Transit 
Regulation Compact provides that the “findings of the Com- 


mission as to the facts, if supported by substantial evidence, 
shall be conclusive”. ‘Transit's challenge:to WHATCHS sus- 


pension of further accruals to the track removal and repav- 
ing reserve is without merit. Substantial evidence indi- 
cates that Transit's existing reserve contains an amount 
more than sufficient to provide for all costs of the track 
program.which may arise in the foreseeable future; the rul- 
ing to halt further accruals to the reserve was & proper 
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exercise pf the Commission's discretion and in accord with 
established. principles. | 

1. ‘WMC found that the existing reserve would provide 
for all track removal, recapping and repaving activities 
through June 30, 1965, and in addition would leave a suffi- 
cient palence of $670,000 to cover unforeseen contingencies 
and possible. new developments such as a proposed subway con~ 
struction program. By the end of fiscal 1965, substantially 
all of Transit 's trackage will have been either removed or 
covered over, and the resulting pavement should be structur- 
ally eteGIRCS for 15 to 20 years (Op. 16-17). In deciding 
to suspend further accruals, WMATC relied upon 4 detailed and 
comprehensive program schedule and cost analysis submitted 
by’ Mr. Aitken, Director of the D. C. Highway Department, which 
Ancorpore ved experienced costs adjusted upward to reflect 
possible inflation (WMATC-1; WMATC-1A; WMATC-2; WMATC-2A) . 

The only evidence which Transit offered in rebuttal was 
& projection based solely upon bid letters from two construc— 
tion firms which related to two isolated track projects 


Afar. Aitken's exhibits contain a street-by-street breakdown 
of each portion of the planned program indicating the time 
schedule to be followed, the type of trackage involved 
(overhead or. conduit), whether the track would be removed 
or toyered over, the instances in which paving costs would 
be shared, and experienced uit costs appropriately adjusted. 
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(DeT-56; DOT-57; DCI-58; DCT-59; DCT-60). ‘These bids were 
prepared on 10 days' notice and neither has been accepted 
by Transit (Tr. 1624). Mr. Aitken discounted these estimates 
because he believed one of the projects was atypical and 
that the two bids were neither realistic nor fully competi- 
tive. He declined to revise his earlier estimates in light 
of Transit's “evidence” (Tr. 1651-52). It is noteworthy 
that Transit made no attempt either to cross-examine or 
otherwise challenge Mr. Aitken's testimony repudiating its 
projected costs. Moreover, Transit's ow witness conceded . 
that the existing track removal reserve would be adequate to 
cover Transit's projected costs into fiscal 1965, even if 
Transit's own estimates were accepted (Tr. 1630-34). 

2. ‘ransit also contends that it should be permitted 
to accrue over the remaining 13 years of its Franchise an 
amount sufficient to enable it to remove (rather than cover 


over) all its trackage and repave the former track area. 


The accrual which Transit seeks to continue is based on 4 


PUC estimate of total removal cost in the gmount of 


5/ Transit plans to continue to utilize its ow employees | 
to accomplish a portion of the track program (Tr. 1625- 
27). But its cost projects are based on the hypothetical 
assumption that independent contractors would be respons- 
ible for the entire program. 
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$10,440,¢00. Transit sought to buttress this estimate by 
submitting a study which purportedly indicates that total 
removal fost would no}, amount to Ae nen ag 
Intervenors! witnesses testified that it would be im- 
proper to set rates on the basis of the contingent cost 
estimates which are vague, nebulous and uncertain as to 
the fact: and time of occurrence as well as to the amount 
actually to be incurred (Tr. 988-92; 1086; 1090; 1247-48; 
1251-53). Rates can be set only on the basis of ordinary 
and necessary ascertained expenses which are to fall due 
in the foreseeable future; they may not provide advance 


cushions against unforeseen events which are not ordinary 


and necessary. Bebchick v. PUC, 318 F. 2d 187, 192-94 (D.C. 


6/ This latter estimate of total removal cost admittedly 
does fot reflect the fact that substantial trackage is 
and may continue to be covered over and may never be 
removed. Nor does it in any way reflect or relate to 
Transit's anticipated actual costs in the foreseeable 
future. Moreover, Transit's witness freely. acknowledged 
that he had no idea whatsoever as to when, if ever, 
Transit would actually be required to remove all of its 
trackage, and thus would incur any of the costs reflected 
in his hypothetical study. (Tr. 556-57, 561, 586-89). . 
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Cir. 1963); American Overseas Airlines v. C.A.B., 103 U.S. 
App. D.C. 41, 254 F.2d 744, 750 (1958). 

Transit admittedly has a contingent legal obligation 
to pay for the costs incurred in physically removing its 
trackage from the roadways, when and if such removal is ordered 
by the District of Columbia. But such a contingent obligation 
constitutes no basis for requiring transit riders to provide 
for costs of uncertain amounts which may be incurred, if 
ever, in the distant future. For rate making purposes, 
Transit's legal liability is irrelevant unless and until 
this contingent obligation becomes fixed and certain and 
promises to fall due, in whole or part, within a reasonably 
foreseeable future period. Mr. Aitken's testimony, upon 
which the WMATC relied, gives full recognition to such costs 
of actual track removal as Transit will incur in the fore- 
seeable future. 

Further, it is problematical whether Transit will 
actually incur substantial expense as a result of its con- 


tingent legal liability even if one looks to the distant 


future. Transit's Franchise expires in 13 years. If some 
other concern thereafter is authorized to perform surface 
transit operations in the District of Columbia, then such 


Successor probably will be required to assume the obligation 


to pay for whatever track removal may be required. “That was 
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the case when D. C. Transit assumed the operations formerly 
conducted by Capital Transit Company (Franchise, Sec. 22). 
Moreover, the trackage now being covered over will be struc- 
turally sound for 15 to 20 years. Thereafter, a second 
cover, rather than removal, may ba called for. Finally, 
Congress itself may take action to remove or modi ty the con- 
tingent liability which Transit now bears; a step which 
WMATC favors. | 

WMATC properly concluded that fares mst be set to pro- 
vide for ascertainable costs to be incurred in the foresee- 
able future. It correctly rejected the attempt to burden 
the riders with estimates of contingent liabilities which 
may never be incurred, and, if incurred, will be at times 


and.in amounts wholly unascertainable at present. 
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TTI. WMATC ACTED PROPERLY IN CONTINUING TO 
REQUIRE THE AMORTIZATION OF THE: ACQUI- 
SITION ADJUSTMENT OVER A TEN-YEAR 
PERIOD. 

WMAT'C acted properly in ordering that the acquisition 
adjustment continue to be amortized over the established ten 
year period. 

The acquisition adjustment was originally placed on 
Transit's books in the amount of $10,339,041. ‘This repre- 
sented the difference between the book value of the Capital 
Transit's properties which D. O. Transit acquired in 1956 
and the lower purchase price paid for these properties. In 
its first regulatory proceeding involving Transit, the Puc 
found that transit riders should provide for depreciation 
charges on these properties calculated on the basis of their 
actual purchase price value rather than on the higher book 


value. To accomplish that objective without the laborious 


task of distributing the purchase price over all items of 


depreciable property and developing new depreciation rates, 
the PUC ordered (a) that depreciation be accrued on the 
original cost of the properties at the then existing de- 
preciation rate, and (b) that the amount of acquisition 
adjustment be amortized over a ten-year period as an offset 
against such a depreciation accrual, so that “the net effect 
of this estimate is to allow depreciation based on purchase 
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price." (Op. p. 133 DCT-7; p. 9) This treatment of the 
acquinition adjustment was approved by this Court, which 
found, "In. this manner the Commission gave consideration 
[for the benefit of consumers] to the reduced purchase 
price paid by Transit” (Bebchick v. PUC, supra, 318 F.2d 
at 192). 

In view of its order prohibiting further accruals to 
the track removal and repaving reserve, the Commission 
considered it appropriate to "re-examine the amortization 
period” for the acquisition adjustment account (Op. 4). 
The Commission noted that "[tlo establish a pragmatic basis 
for arriving at the new amortization period, it is neces- 
sary to relate the acquisition adjustment balance to the 
properties acquired on August 15, 1956 which are still in 
service and subject to depreciation at original cost™ 
(Op. 15). However, the Commission found insufficient evi- 
dence in the record to enable it "to enter appropriate 


findings" (ibid.), and hence left the record open for the 


presentation of additional evidence on that issue. 
Transit's contention that the Commission erred in not 
ordering the amortization period extended to the remaining 


T/ this view of the treatment of the acquisition adjustment 
was eeaeoeas and reaffirmed in Order No. 4631 (DcT-46-A, 
p. 14). 
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life of the franchise is based on the premise that the 
acquisition adjustment account and the reserve for track 
removal and repaving are inextricably interrelated. 

In fact these accounts are unrelated both in the deri- 
vation of their’ amount and in the purposes for which they 
were being allowed. The amount of the acquisition adjust- 
ment of $10,033,000 represents the difference between a 
purchase price of properties acquired in 1956 and their 
pook value. The $10,440,000 which is the total amount the 
PUC believed should be accrued for track removal and repav- 
ing is derived from several cost estimates of the actual 
cost to be incurred in such a program. Thus, there is no 
relationship in the derivation of the two figures, although 
in amount they are roughly approximate. 

Further, the acquisition adjustment is amortized so as 
to effectively reduce the depreciation on the 1956 proper- 
ties from an original cost to a purchase price basis. The 
purpose of the annual track removal and repaving is to 
build up a reserve which would roughly approximate in 


amount Transit's needs for a track removal program. Thus, 


the amortization of the acquisition adjustment and the 


amounts to be accrued for track removal and repaving de- 
rive from entirely unrelated bases and the purpose of 


these two entries on the income statement are for wholly 
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different purposes. All of the witnesses, including that 
of the Company testified to this effect. (Tr. 993-99, 833, 
278-79) . : 

A ten-year period was chosen for fully amortizing the 


amount of the acquisition adjustment as that period. appeared 
appropriate in light of all then existing circumstances, in- 
cluding the fact that a ten-year period was being selected 
to accrue the track removal reserve (Op..14). As the track 
removal. accrual now has been suspended, WMATC correctly felt 
it appropriate to re-examine the period chosen for amortiz- 
ing the acquisition adjustment. But the suspension of track 
removal accrual in no way contravenes the purposes for which 
the acquisition adjustment is amortized nor the propriety 
of its continued allowance. The essential objective of re- 
quiring consumers to provide for depreciation on the 1956 
properties on their purchase price rather than on book value 
4s unrelated to and cannot be affected by the changing plans 
of the D. C. Highway Department for removing and paving 
over trackage. ee 

There is.no evidence in the record to support Transit's 
contention that the suspension of the track accruals re- 
quires that the acquisition adjustment be amortized over 
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the remaining life of its petiitede WMATC found, in 
accordance with the testimony of its own witness and that 
of intervenors, that in setting a new amortization period 
upon a pragmatic basis, it is necessary to relate the 
amount of the adjustment yet unamortized to that portion 
of the 1956 properties still in service and subject to de- 
preciation at original cost. As the purpose of the amorti- 
zation is to reduce depreciation on the 1956 properties 
from an original cost to a purchase price basis, that re- 
sult is best achteved if the period selected for amorti- 
zation coincides generally with the period in which the 
1956 properties remain in service (Tr. 833-34, 996-99, 
1232). 

The €vidence indicated that the 1956 properties either 
will have been retired from service or substantially de- 
preciated at the end cf the original ten-year amortization 
period. ‘Thus, there was no basis of record for changing 
to a different period (Tr. Op. 14-15, Tr. 997,. 1098-1100, 
1126). Moreover, Transit's witness Flannagan could give 


8/ In contending that there was record evidence to support 
its proposal, Transit states in its brief (p. 42): 

- "Testimony was given that of the properties acquired by 
Transit in 1956, a manber have not yet been retired and 
are not likely to be retired prior to the termination 
of the Franchise (Tr. 1231-43)." ‘Transit appears to be 
inaccurately relying on the testimony of a witness who 
said only that some property “principally real estate” 
would outlast the franchise" (Tr. p. 1236). 
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no reason for kis recommendation that the acquisition ad- 
justment be amortized over the 20-year fern of the 
wraxckie He indicated that the Commission whose ten 
years and one might have chosen 15 years. ¥or hin,. the 
matter was solely one of subjective judgment. When asked 
what reasons support his judgment, he philosophized: 

-"Juet judgment. } 

*yhet reasons support a man's judgment? 

"My judgment is 20 years.” (Tr. 285) : 

While no basis existed for changing the ten-year 
amortization period, WMATC acted with all due prudence in 


leaving the record open for the presentation of such ad- 


ditional evidence as might demonstrate the need for a charge 
to some different period (Op..15). To date no such evidence 
has. been adduced. : 


9/ Transit's insinuation on Brief that some of the 1956 


properties had a remaining life at the time of purchase 
of some 20 years is contrary to evidence of record. 
(%r. 1098-1100). 
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. WMATC ACTED PROPERLY IN. REFUSING.:TO 
FIVE CENT INCREASE IN THE 


As indicated in our briefs in No. 17954, intervenors 
believe that WMATC's determination as to the fair return 
which Transit should be permitted to earn is legally in- 
sufficient and mst be set aside. In no case, however, 
did the WMATC err, either in refusing to approve a five 
cent increase in the token fare or in disregarding the 
testimony of Transit's witness Simpson as to fair return. 
Simpson's testimony is incompetent as it is based upon no 
studies respecting, and is wholly unrelated to, the actual 
operations and needs of D. C. Transit System, Inc. Simpson 
candidly admitted: 

1. hat he had made no studies as to the capital 

Gie-ci\ 

requirements of Transit (Tr. 684 
That he had made no studies as to the amount 
of dollars which Transit is required to earn 
to cover the cost of its capital and to make 
it an attractive investment to investors 
(tr. 3). 

3. That he had made no studies as to the actual 


dollar needs of Transit for the future annual 


72673 
period (Tr. Ge) m 
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hat he had no idea what Transit's interest 


expentes words be in the future annual period 
7. 


(tr. $#3). 

That he did not know the amount Transit would 

earn if his generelized return observations 

were to be utilized in determining Transit's 

return. In such a case, he did not.know the 

otcas return that Transit's stockholders | 

would earn on their investment, or what amounts 

would be available for dividends and iene 

6? 2-4 73> 
ments to surplus (Tr. 3728-73; 1614). 
Thus, WMATC committed no error in failing to give 

determinative weight to the testimony of witness Simpson 
_who had made no studies and had no knowledge wnateoeeer 
regarding Transit's capital needs for the future annual 
period. Moreover, the record is otherwise bare of ay 
evidence which would support a determination that the 
token fare should be increased to 25 cents (4 tokens for 
$1.00). 
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CONCLUSION 


For the foregoing reasons, the petition for review 
should be found to have no merit, and WMATC Order No. 
245 should be affirmed insofar as it rejected an increased 


token fare of 4 tokens for $1.00. 


Assistant Attorney General Counsel for Intervenors 
Richard A. Williams and 
Alfred. S. Trask 


Attorneys, Department of Justice 
Counsel for Intervenor 
United.States 


APPENDIX 


Section 6(a){4), of the 
Weshington Metropolitan Area Transit Regulation 
Compact, 74 Stat. 1031, provides: ) 


6. (a) ¥ * * 


In the exercise of its power to preserve Just 
and reasonable fares and re tions and practices relating 
thereto, the Commission shall give due consideration, among 
other factors, to the inherent advantages of transportation 
by such garriers; to the effect of rates upon the movement 

of traffic by the carrier or carriers for which the rates are 
prescribed; to the need, in the public interest, of adequate 
and efficient transportation service by such carriers at the 
lowest cost consistent with the furnishing of such service; 
and to the need of revenues sufficient to enable such 
carriers, under honest, ecoriomical, and efficient management, 
to provide such service. 


(4) It is hereby declared as a matter of legis- 
lative policy that in order to assure the Washington Metro- 
politan District of an adequate transportation system oper- 
ating as private enterprises the carriers therein, in 
accordance with standards and rules prescribed by the 
Commission, should be afforded the opportunity of earning 
such return as to make the carriers attractive investments 
to private investors. As an incident thereto, the oppor— 
tunity to earn-a return of at least 6-1/2 per centum net 
after all taxes properly chargeable to transportation oper- 
ations, including but not limited to income taxes, on gross 
operating revenues, shall not be considered unreasonable. 


Sections 4 and 9 of the D: C. Transit Franchise 


Sec. 4. It is hereby declared as a matter of legis- 
lative policy that in order to assure the Washington Metro- 
politan Area of an adequate transportation system operating 
as a private enterprise, the Corporation in accordance with 
standards and rules prescribed by the Commission should be 
afforded the opportunity of sarning such return as to make 


~i< 


the Corporation an attractive investment to private investors. 
As an incident thereto the Congress finds that the oppor 
tunity to earn a return of at least 6-1/2 per centum net 
after all taxes properly chargeable to transportation oper- 
ations, including but not limited to income taxes, on either 
the system rate base or on gross operating revenues would 

not be unreasonable, and that the Commission should encourage 
and facilitate the shifting to such gross operating revenue 
base as promptly as possible and as conditions warrant; and 
if conditions warrant not later than August 15,.1958. It is 
further declared as a matter of legislative policy that if 
the Corporation does provide the Washington Metropolitan Area ~ 
with @ good public transportation system, with reasonable 
rates, the Congress will maintain a continuing interest in 
the welfare of the Corporation and its investors. 


* * 


Sec. 9. (a) Except as hereinafter provided, the Corpo- 
ration shall not, with respect to motor fuel purchased on or 
after September 1, 1956, pay any. part of the motor vehicle 
fuel tax levied wider the Act entitled."An Act to provide for 
a tax on motor vehicle fuels sold within the District of 
Colwgbia, and for other purposes”, approved April 23, 1924, 
as amended {(D. C. Code, Title 47,. chapter 19). 


{b) For the purposes of this section-- 


. + (1) the term."a 6-1/2 per centum rate of return” 
means a 6-1/2 per centum rate of return net after all 
taxes properly chargeable to transportation opér~ 
ations, including but not limited to income taxes, 
on the system rate base of the Corporation, except . 
that with respect to any period for which the Com- 
mission utilizes the operating ratio method to fix 
the rates of the Corporation, such term shall mean 
a return of 6-1/2 per centum net after all taxes 
properly chargeable to transportation operations, 
including but not limited to income taxes, based on 
gross operating revenues; and 


oh? As soon as practicable after the twelve-month 

period ending onAugust 31, 1957, and as soon as practicable 
after the end of each subsequent twelve-month period ending 
on August 31,.the Commission shall determine the Corpo- 
ration's net operating incom for such twelve-month period 
and the amount in dollars by which it exceeds or is less 
than a 6-1/2 per centum rate of return for such twelve-month 
period. such determination the Commission shall include 
as an operating expense the full amount of the motor vehicle 
fuel tax which would be due but for the provisions of this. 
section on the motor fuel purchased: by the Corporation during 
the twelve-month period, and the full amount of the Federal 
4ncome taxes and the District of Columbia franchise tax 
levied upon corporate income. The Commission shall certify 
its determination to the Commissioners of the District of 
Columbia or their designated agent. If the net operating 
income so certified by the Commission equals or is more 

than 4 6~1/2 per centum rate of return; the Corporation 
shall be required to pay to such Commissioners, or their 
designated agent,.the full amount of the motor vehicle fuel 
taxes due on the purchases of motor fuel made by the Corpo- 
ration during such twelve-month period. If the net oper- 
‘ating income so certified is less than 4 6-1/2 per centum 
rate of return, the Corporation shall pay to such- Commissioners, 
or their designated agent, in full satisfaction of the motor 
vehicle fuel tax for such period an amount, if any, equal to 
the full amount of said motor vehicle fuel tax reduced by the 
amourit necessary to raise the Corporation's rate of return 
to 6-1/2 per centum for such period, after taking into 
account the effect of such reduction on the amount of the 
Federal ,income taxes and the District of Columbia franchise 
tax levied upon corporate income payable by the Corporation 
for such period. * * * 


(g)(1) From and after the-time fixed in paragraph (2) 
of this subdection the Corporation shall not be re to- 
pay real estate taxes upon any real estate owned by it in 

the District of Columbia and used and useful for the conduct 
of its pablic transportation operations to the extent that 

the Commission has determined under such rules and regulations 
as it may issue that the Corporation's net operating income 


in the previous year was insuffictent, after ceiving eftect 
to the tax relief provided in the preceding subsections, to. “ 
afford it = Palle per centum rate of return. ae 


* * * 


oer 


a this title takes as st 
thersupon be ewes of gil ettity ti to remove from the 
streets and highways of the District of Columbia all of 
ae properties and nd facilities and to restore such streets 


highways. 
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The parties' versions of questions presented in this case 
were set forth in a stipulation dated September 20, 1963. As 
an intervenor on behalf of the petitioners, the United States 


accepts the statement of questions in the petitioners’ brief. 


Statement of questions presented... 2. .iscccscccccccccccceeee : 
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Statement of factS....ccccccvscccccsccccseccovscseccsesevoce 


A. Prior related court proceedings... ..scccccscvecere. . 
B. The present proceeding before: the Commission......°. 


Reserve for. track removal and repaving..<<.02- 
The acquisition sdiustment “eccount 


eevecrcosoue 


Reserve for abandoned rail ote 


Coveccerccccsessoescereee 

School fare: subsidy... scccerceesesscerievoccce 

Bate of returp......ccccccoscscncsocorssmecse 

Statutory brovisions....cssceccccccccccscuccenccccesccccses 

Statement of POLNTS.0 0c ccccccscccccccccccocsceccccososcccs 

Introduction and summary of: rape sence nig mg tm 
Soe 


of transporting school. children at reduced fares’ 
upon the adult patrons of the carrier, contrary to 
the congressional intent in the school subsidy act 
that the cost of reduced fares should be.borne’ by 
all the taxpaying citizens of the district........ 


The Commission erred in holding that D.C. Transit — 


Company has not been compensated for the: unre-~ 
cévered cost on its books of abandoned: rail 


facklities..cccscecccccecscioe secs ecucdeoseansieclaciee 


part, through enlargement of the rate bese upos 


A. 
which rates of return were computed...’ <\0~ 


{ eecesevcces | 
The Commission failed to support its conclusion 
that a rate of return of 4.97 percent on operating 
revenues is fair and reasonable with subsidiary 
findings of fact on material: LSBUCS. 2022 cecccseese 


I. The Commission erred in imposing the entire burden 
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JURISDICTIONAL STATEMENT 


This case and No. 17953, come to this Court on petitions to 


review Order No. 245 of the Washington Metropolitan Area Transit 
Commission which was filed April 12, 1963. Section 17a of the 
Washington Metropolitan Area Transit Regulation Golipect, 74 Stat. 
1031, confers jurisdiction upon both the Court of Appeals for the 
District of Columbia and the Court of Appeals for the Fourth 
Circuit to review orders of the Commission. 

The Coumission denied the petition for reconsideration of D. C. 
Transit on April 15, 1963; of the General Services Administration on 
April 29, 1963; and of Trask, et al. on May 2, 1963. On April 15, 
1963, D. C. Transit filed a petition to review Order Wo. 245 in the 
Fourth Cixcuit which was there docketed as No. 8991. Petitioners 
in this case filed in this Court a petition to review dated May 22, 
1963 which wes docketed as No. 17,871 and also another petition to 
review dated June 3, 1963, in the Fourth Circuit which was there 
docketed as No. 9044. In response to motions to transfer filed by 
the petitioners and the United States (the latter's motion being 
coupled with a motion to intervene which was never. acted upon by 
that court), the Court of Appeals for the Fourth Circuit on June 14, 
1963, ordered the transfer of both cases to the Court of Appeals for 
the District of Columbia. On August 27, 1963 this Court granted the 


motion of the United States to intervene in this case- 


' STATEMENT. OF FACTS - cage ee 
This is the first case challenging a rate order of the. Washington 
“ quetropolitan Area Transit Commission (hereafter the “Commission” or | 
"WMATC") to be reviewed in this Court. This Commission came into 
existence on March 22, 1961 pursuant to the terms of the Weshingtoa 
Metropolitan Area Transit Compact, 74 Stat. 1051, et seq., and was 
organized es provide for the unified regulation of all public transit 
operations within the Washington Metropoliten Ares. Prior to the 
organization of the Commission, regulation of public transit companies 
in the sete pohican area was accomplished by the regulatory bodies of 
‘Maryland, Virginia, the District of Columbis, andthe Interstate Commerce 
Commission. | 
A. BE ed Proc 


On Janukry 31, 1963, this Court in Bebchick v. Public Utilities 
Commission, 318 F. 2d 187, after an en banc rehearing, set aside an 
order of the regulatory body previously having authority over the rates . 
of D, C. Transit, the District of Columbis Public Uetlities Commission. 
thie case involved POC Order No. 4631, dated March 2, 1960, which 
authorized a rate increase for D. C. Transit from a 20-cent cash fare 


rate to a 25-cent cash fare, with token fare at the rate of 5 

for eih00. Reversing the district court's order which had sustained - 

the PUC, this Court ruled thet: (1) The Commission had committed 

error in allowing annuat accruals to be made to the track renoval and. 

repaving reserve based:on an estimate of the total cost of that program 
; 


that did not take into account important factors that would reduce the 
cost of that program to the Company, specifically the fact that the 

D. C. Highway Department pays one-half the cost of repaving when the 
track removal is geared into one of their programs. At that time 
accruals to that reserve amounted to over $3,000,000, against which 
there were charges of only $61,338. (2) The Court also ruled that 


the Commission erred in permitting charges for depreciation of buses 


on a group life basis-when the facts showed that the vast majority of 
buses were not retired until long after the group life period had 
expired. (3) Finally, the Commiasion was found to have erred in 
that it had failed to support its allowance of extraordinary depre- 
ciation for rail facilities with findings that the Company had not 
already been compensated. 

In a Supplemental Opinion filed February 21, 1963, the Court 
reversed the opinion of the lower court and ordered that a fund be 
established in the amount of the unlawful increase times the number 
of fares collected under the unlawful order, and "the District Court 


on our remand may require the establishment, to the extent the cash is 
not available, of a special account or reserve on the books of Transit, 


with appropriate offsetting adjustments in other Transit accounts if 
deemed desirable. The utilization and disposition of the fund, or 
special account or reserve, as the case may be, shall be left to the 
discretion of the Commission having regulatory authority with respect 
to Transit . ... For example, the fund might be used to cover costs 
which otherwise might lead to an increase in fares, or might be used 


to aid in determining whether fares should be reduced now or later”. - 
3 


At the time the ahove decision was rendered, there was pending 
in the district court a second case, Docket No. 825-61, Bebchick v- 
Public Utijities Commission, in which the same parties were attacking 
PUG Order Ko. 4735, issued January 18, 1961, which had contizued in 
effect Order No. 4631, the Order challenged in the first Bebchick case. 
On September 10, 1963, the district court, upon joint motions of the 
parties involved in both of the above cases, entered an “Order Establishing 
Special Court-Ordered Reserve". This order, in effect settling both 
of the above cases, provided: (1) for a credit entry of $2,350,000 to 
a "Special Court-Ordered Reserve” to be held for utilization by the 
regulatory! authority having jurisdiction of the Company; (2) debit 
entries on the Company's books of $500,000 to earned surplus; 
$1,000,000 to depreciation reserve; and $850,000 to reserve for track 


On December 5, 1963, D. C, Transit System, Inc. filed with the 
Coundission Supplement Ho, 1 to WHATC Tariff Ho. 1. The supplement, 
scheduled to take effect Janvary 7, 1963, provided for an increase 
in transit fares by discontinuing the token fare of 5 tokens for 
$1.00, with the result that all the ordinary adult fares would be 
at the then-existing $,25 cash fare rate. The Commission suspended 


the effective date of the new rate and ordered hearings held on its 


lawfulness. These hearings were held intermittently from January 11, 
1963 to Merch 12, 1963, Among the intervening perties before the 
comateetce, were the petitioners, other transit riders and civic 


groups, and the General Services Administration, having an interest 


as a large purchaser of tokens and as the agency sia maee era the 
- 4 


United States’ interest in transportation rate proceedings. 

In seeking the Commission's approval of the proposed increased 
rates, D. C. Transit represented that additional revenues were , 
necessary primarily to meee increased wage and salary costs. On 
November 1, 1962 a new three-year labor contract became effective 
between the company and Division 689 of the Analgameted Association 
of Street, Electric Railway and Motor Coach Employees of America, 
AFL-CIO (Tr. 33). The total apcreased labor costs resulting from 
this contract through 1963, together with the increases that the 
‘company will pay to non-union employees to give them corre- 
sponding increases, will be $900,515 plus additional fringe benefits 
(fr. 52; DOT 5, Schedule wo se 


1/ The General Services Administration on behalf of the civilian 
executive agencies of the federal government filed a petition to 
intervene, which was initially denied on the ground it was not 
timely. On January 31,1963, a petition for review of that order 
wes filed by the United States in this Court (No. 17,581), together 
with ea motion for a stay of further Commission proceedings pendente 
lite. A stay was granted, but before argument on the petition for 
review was heard, the Commission voluntarily reversed its position, 
and by Order No. 235 GSA was admitted as a party intervenor on 
February 5, 1963; accordingly, the government's petition for review 
was dismissed, 


2/ "DCT" refers to the company's exhibits; "WMATC" to the Commission's 
exhibits; and "P" to protestant's exhibits. "Op." refers to the page 
number of the Commission's printed decision, which is reprinted in the 
joint appendix. . 


The Commission ruled that a fare increase was necessary. on its 
finding that the fare structure then in effect would not yield a fir 
and adequate return. The Company's peapeeed fares, however,. were 
rejected as being too high, and in their place the Comnission approved 
a rate increase of four tokens for $.85 and an ordinary cash fare of 
$.25. Based upon projections of company revenues and expenses, which 
included subsidiary rulings of the Commission as to the accounting 
treateent of various items, the Commission found that those rates 
would be fair and reasonable. The Commission's rulings on these sub- 

: sidiary accounting issues, and its conclusion as to the eeoertate 


“gate, were as follows: 


1. Resexve For Track Removal snd Repaving: Section 7 of the Act 


by which Congress granted the Company its franchise requires the 
Company to remove streetcar tracks from the streets end to repave 
the streets. In 1957 a reserve was established for annual accruals 
over a ten-year period to provide for the estimated cost of —— 
$10,441,958 of that program. As of December 31, 1962 accruals 

to thet repecve amounted to $6,656, 748.22--$4,814, 249.12 more than 
the Company had actually spent at the time on track renoval and 
repéring. Since the Commission found the latter amount to be 
sufficient to cover the estimated costs through June 30, 1965, 
beyond which there were no immediate plans for track removal and 
repaving, the Commission ordered that further accruals be suspended 


as of January 1, 1963. -The Company's request that the difference 


between the amount then accrued and the initial estimate of the cost 
of the program ($10,441,958) be spread over the remaining life of the 
Company's franchise was rejected for the reason that the initial 
estimate is “now a meaningless figure”™ (Op.17). 

2. The Acquisition Adjustment Account: This account was 
established by the DC PUC (Order No. 3592, DCT 7) November 27, 1957 
as a means of establishing depreciation charges based on the purchase 
price of the assets paid by D. C. Transit, which price was $10,339,041.19 
less than the book value, or net original cost, to the Company's prede- 
cessor. Instead of revaluing all the Company's assets item by item 
to reflect this reduction in the depreciation accounts, the PUC 
provided that the discount be amortized over a 10-year period re- 
sulting in an annual credit to operating expenses during that period 
in the amount of $1,033,904. The Commission stated that since it 


was suspending accruals to the reserve for track removal and since 


the reserve for track removal and the acquisition adjustment account 


were not set up “in total disregard of the other", it would re- 
examine the amortization period for the acquisition adjustment 
account in the light of the relation of the balance in that account 
to the properties ‘acquired from the Company's predecessor which were 
‘still in service. Such a determination was found to be not possible 
on the record before the Commission. Accordingly, the Commission 
ruled that the record be left open solely for the purpose of allowing 


future additional evidence on that issue. The Commission — 


ruled that in the meantime the amortization should continue as in the 
past, and the Company's contention that the remaining balance in that 


account should be amortized over the unexpired life of the Company's 


franchise (approximately 13 years) was rejected (Op. 12-15). 

3. Reserve for Abandoned Rail Properties: The Commission 
included as an expense for the future rate year the sum of 
$693,870 ae & dépreciation charge to recover the unrécoupéed costs 
of rail facilities that were prematurely retired. The Commission 
ruled that the Company had not already been compensated for the 
risk of obsolescence. In particular, the Conmission ruled that a 
review of the orders fixing the rates of return indicated that no 
compensation had been allowed for the risk of obsolescence; that the 
rates of depreciation had not been set so as to compensate for that 
risk; and that D. C. Transit had not, been compensated by the discounted 
purchase price of the assets frpm its predecessor since the amount of 
the discount had, in effect, been put back on the books through the 
acquisition adjustment account. The Commission also ruled that even 
though the $693,870 was a eecoerrtan item it should nevertheless be 
Ameluded in the future period because it was "an actual part of 
<spplicant's projections for calendar year, 1963" (Op. 29). 

4. Depreciation on Buses: The Commission authorized riiduction. 
of the depr ciation life of all company buses acquired in 1958 or 


thereafter from 17 years to 14 years, with an increase in salvage 


value from 2-1/2% to 4%- This ruling was accompanied by the order 
that the company purchase “eighty-two (82) new air-conditioned 
buses this year, to be placed in service on or before October 1, 
1963. . Thereafter, applicant shall purchase, on the average each 
year, a number of new air-conditioned buses equal to one-fourteenth 
(1/14). of the number of buses in its fleet. Stated another way, the 
applicant shall purchase within the next fourteen years @ number of 
“new air-conditioned buses equal to the total number of buses in its 
fieet* (Op. 33-34}. 

5. School Fare Subsidy: The Commission refused to include 
in gross revenues available to the Company the smount of revenue 
that will be available to the Company under the school fare subsidy 
legislation, 76 Stat. 113, 44 D.C. Code 24a (Supp. IZ 1963). The™ 
Commission said that this subsidy was really “a type of after-ther - 
fact remedy available to provide additional compensation to the — 
carrier in the event the Commission overstated the net revenue _ 


projections, resulting in the carrier not making a fair return. 


It may also be classified as a contingency type of relief . . * 
(Op. 35). 
6. Rate of Return: Computing net income in accord with the above 


rulings, the Coomission ruled that the fares then in effect would 
produce $937,669 or a 3.18% rate of return based on the operating 
revenues, which the Commission found to be an “inadequate return” (Op. 


37). The Company's proposed fares would have generated net income of 


$2,924,116, « return of 8.86% which the Commission found to be “more 
net revenues than are justified by the financial requirements of 
applicant” (0%. 39). The finally approved rate would produce net 
operating income of $1,480,746 or a return of 4.8% which was 


“within the sat of reasonableness" (Op. 41). 


In addition to the above rulings, the Commission also commented 
upon this Court's ruling and order in the Bebchick case, which at 
that time had been stayed pending the filing of a petition for 
certiorari in the Supreme Court. The Commission noted that the 
excess money collected under the PUC order that had been found 
unlawful amounted to $1,318,611.95 (Op. 45). However, apparently 
because of the stay, the Commission stated that it could only | 
proceed upon jthe record before it and that it could not base its 
judgment upon the availability of an additional sum under “a stayed 
court decision which is still in the appeal process” (Op. 48). The 
Commission also indicated that it believed it hed complied with this 
Court's decision in determining the issues presented by the track 
removal reserve and the depreciation of abandoned rail properties 
(Op. 45-48). | 

STATUTORY PROVISIONS 

The pertinent parts of the Washington Metropolitan Area Transit 
Regulation Compact, D. C. Transit Franchise Act, and the Act providing 
for the payment of school transportation subsidies are set forth in 


the appendix. 


STATEMENT OF POINTS 


1. The Commission erroneously excluded from the projected 


revenues for the future test period the money that D. C. Transit 


will be entitled to receive under the school fare subsidy program. 

2. The Commission erred in failing to find that D. C. Transit 
had been compensated by the transit riders for the unrecovered 
book cost of the abandoned rail properties. 

3. The Commission failed to support its ultimate conclusion 
as to what constitutes a fair and reasonable rate with requisite 
subsidiary findings of fact. 

INTRODUCTION AND SUMMARY OF ARGUMENT 
Both the instant case, Trask and Willieme v. WMATC, No. 17954, 


and a companion case, D, C, Transit System v. WMATC, No. 17953, seek 
review of the same order, WMATC Order No. 245, which granted a rate -- 


increase to D. C. Transit, but an increase that was less than that 
sought by Transit. In the instant Trask case, No. 17954, the United 
States has intervened in support of the petition for review on the 
ground that the Commission erred in granting the rate inerease. 

" D, C. Transit has intervened in support of the Commission order. 

The issues raised in this case and discussed in this brief are as 
follows: (1) whether the Commission erred in failing to include 

in total projected Company revenues the revenues that the Company 
will be entitled to under the school fare subsidy program; 

(2) whether the Commission erred in ruling that the Company had not 


ll 


been compensated for the early retirement of abandoned rail properties; 
and (3) whether the Commission erred in failing to meke requisite 
subsidiary findings of fact in determining the fair and reasonable 
rate of return. 

In No. 17953, D. C. Transit attacks the Commission order for 
not granting a larger rate increase, and the United States and 
petitioners herein have intervened in support of the Commission's. 
order insofar as it did not grant the increase requested by the : 
Transit Company. At issue in thet case, and to be discussed by 
the United States in an answering brief to be filed therein, are- 
the following questions: (1) whether the Commission erred in 
ordering that additional accruals to the track removal and re- 
paving account be suspended as of January 1, 1963; (2) whether 
the Commission erred in ordering that amortization of the acquisi- 
tion adjustment account be continued as in the past rather than | 
spreading the amortization over the remaining life of the Coupany's 
franchise; (3) whether the Commission erred in failing to conclude 
that the Company is legally entitled to a rate of return of 6-1/22; 
‘and (4) whether the Commission erred in rejecting as nereagouebie 
Transit's proposed rates and limiting the increase to 4 tokens for 
$>.85. = 

ae ee 


On the issues presented by the petitioners Trask et al.; the * 


position of the United States is as follows: In 1962 Congress 
enacted legislation to provide for the payment of a subsidy to 
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by the District of Columbia to carriers who transport children 
to school at reduced costs in the amount of the difference 
between the reduced fares and the lowest adult fare. The 
purpose of this legislation was twofold: first to provide 

the company with additional revenues so as to forestall a 

rate increase; and, second, to: place the cost of transporting 
schoél children at reduced fares primarily upon the taxpayers of 
the District of Columbia, rather than on the adult patrons of the 
Transit Company. This Congressional purpose was frustrated when 
the Commission refused to include the amounts that will be avail- 
able under the subsidy program in determining the revenues that 
will prospectively be available to the Company in the future test 
period. on the Commission's theory, the Company can at its dis- 


cretion substitute a rate increase for the payment of a school 


fare subsidy. Moreover, the Commission's treatment of the subsidy 
as "contingency" type relief has changed its purpose from that of 
primarily paying for school transportation to solely the guarantee- 
ing the Transit Company its authorized rate of return. 
m 

In Wa s Light Co. v. Baker, 88 U.S. App. D.C. 
115, 188 F. 2d 11, certiorari denied, 340 U.S. 952, this Court 
held that a regulatory eeeteaton could not allow a public utility 
to charge its customers for the unrecovered costs on the books 
of prematurely retired property unless the Commission first 
found that the Company had not already been compensated for 
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those costs The Commission in this case in allowing depreciation 
charges to $e made for abandoned rail properties ignored clear 
evidence that the Transit Company has been compensated by the 
deliberate increase in past rate proceedings of the Company's 

rate base so as to produce revenues substantially in excess of 

the return which "by normal standards" would be "more than suf- 
ficient", in order to deal with the problem of premature retirenent. 
The Company. has also received additional compensation from profits 
from the s#le of buildings associated with the rail program. Finally, 
the estimate of the unrecovered book costs of the rail properties 
is overstated because ie failed to deduct from the nonrecurring 
depreciation charge those proceeds which the Company had received 


ae fron the salvaging of the rail equipment which were greater then 


originally estimated. 


rm 

The Commission's ultimate determination that 4.97% on 
operating epee is a reasonable rate of return, is not supported 
by subifdigzy factual findings to show that the rate of return 
established is necessary to maintain the Company in sound financial 
condition. The decision in this case should be reversed because of 
the aeencs of any determination as to the costs of servicing the 
Company's debt; the cost and need for obtaining new capitel--both 
debt and equity; the necessary earnings fio provide gufficient 


earned surplus to guard against ‘contingencies and provide financial 
e 
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stability; and the earnings and experience of comparable transit 
companies. 
ARGUMENT 
Tt . 

THE COMMISSION ERRED IN IMPOSING THE ENTIRE BURDEN 

OF TRANSPORTING SCHOOL CHILDREN AT REDUCED FARES 

UPON THE ADULT PATRONS OF THE CARRIER, CONTRARY TO 

THE CONGRESSIONAL INTENT IN THE SCHOOL SUBSIDY ACT 

THAT THE COST OF REDUCED FARES SHOULD BE BORNE BY 

ALL THE TAXPAYING CITIZENS OF THE DISTRICT - 

In determining gross revenues available to D. C. Transit for 
the future test period, the Commission refused to add the revenue 
that the Company will be entitled to receive under the school fare 
subsidy program for the transportation of school children at reduced 
fares (Op. 34-36). The result is ‘that the entire cost of the reduced 
school transportation program will be laid upon the adult transit 
riders in the form of higher fares, rather than placing the princi- 
pal burden of the’ school rate reduction upon the taxpayers of the 
District of Columbia in the form of taxes. The Transit Company 
cannot object if it receives a proper aggregate return, whether 
from fares alone or from the combined ‘sources of subsidies and fare 


revenues. Thus, the sole question to be resolved is who must bear 


the principal cost of transporting schoolchildren at reduced fares: 


the patrons of the Company or the taxpayers of the District of 
Columbia. We submit that in casting the entire burden of payment 
on the adult transit riders, the Commission has misinterpreted the 
intent of Congress. 


Since 1931 Congress has provided for the public transportation 
of schoolchildren at reduced fares (see 46 Stat. 1419). In 1955 
Congress enacted the provision now in effect, 69 Stat. 616, bs 
D. C. Code 214a, which provides that the Public Utilities Commis 
sion of the District of Columbia shall fix the rate of fare for 
schoolchildren at "not more than one-half the cash fare established 
. - - for regular route transportation." Until 1962 no er oeretcn 
was made for reimbursement of the transit company for the reduced 
charges, end consequently lost revenues were necessarily recouped 
by increasing the adult fare rate. In 1962, however, Congress 
passed a school transportation subsidy program (76 Stat. 113, 
44D. C. Code 21l4a (Supp. II, 1963)). This legislation provides 
(Section 2) that "If . . . the net operating income from mass 
transportation operations in the District of Columbia of any 
common carrier required to furnish transportation to school- 
children at a reduced fare . . . is less than the rate of return 
established by the regulatory commission having jurisdiction in 
such carrier's last rate case”, then the carrier is entitled to 
receive from the District of Columbia "an amount which is the 
difference between the total of all reduced fares paid to each 
such carrier by schoolchildren . . . and the amount which would 
have been paid to each such carrier if such fares had been paid 
at the lowest adult fare for regular route transportation"; 3 


provided 


eats the sum to be paid shall not in any event exceed the 
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difference between the "net operating income from mass transporta- 
tion operations in the District of Columbia" and the rate of return 
established by the Commission. 

Looking primarily, as we must, to the legislative history of 
this provision to ascertain Congressional intent, we submit that 
the hearings, committee reports, and the debate on the floor of the 
ao evince a clear legislative intent that the cost of trans- 
porting schoolchildren should be borne by the general taxpayers of 
the District of Columbia, rather than by the adult patrons of the 
carrier, to the extent that compensation for the school rate 
reduction would bring the carrier's earnings up to the prescribed 
rate of return. An increase in fares cannot be justified, there- 


fore, if the Transit Company can obtain the appropriate return by 


means of the school fare subsidy. 


At the hearings held by the House sukcommittee, 0. Roy Chalk, 
President of D. C. Transit, appeared and testified that unless the 
subsidy provision were passed it would be necessary for the Company 
“to obtain immediately an increase in our fares to a flat 25-cent 
fare across the board’ (Hearings on H.R. 6633 and 6634 before 
Subcommittee No. 5 of House Committee on the District of Columbia, 
87th Cong., Ist Sess., p. 12, hereafter cited as "1961 Hearings"). 


Thus, the proposal for the subsidy statute was advanced as an 


3/ Wo debate was held in the Senate on this provision. 


explicit &lternative to a fare increase. The chief argument eaployed 
by Mr. Chalk as to why the D. C. Transit should be reimbursed by the 
District of Columbia for the half-fare carriage of students, rather 
than obtaining a rate increase, was the “widely accepted principle 
that schoolchildren transportation is the responsibility of the 
local government” (1961 Hearings, supra, p- 10). Specifically, he 
argued (id. at 9): 
The legislation before this committee today is of 
prime importance to all of the people who use mass 
_ transit in the District of Columbia and of equal impor-. 
tance to the transit companies, because, unless the 
proposed legislation is enacted into law, the riding 
public will be compelled to pay higher fares in order 
to make up the losses incurred in transporting school- | 
children at reduced fares. 
The cost of transporting schoolchildren to and from 
their schools is an inseparable part of the cost of their 
education and this cost as a matter of principle, should 
be borne by the local government and not by the regular 
customers of the transit company. 4/ 
See also the repeated statements to the same effect in the 1962 
hearings (Hearings on H.R. 1745 before the House Committee on 
District of Columbia, 87th Cong., 2d Sess. (gemble)). : 
This policy was clearly adopted by both the Senate and House” 
Committees as the governing principle upon which the proposed 


legislation rested. The Senate Committee Report states (S. Rep. 


875, 87th Cong., 1st Sess., p. 3): "Since a subsidy principle is 


‘ 


4/ Thereafter Mr. Chalk submitted evidence obtained from the 
American Transit Association and from the Office of Education of 

the U. S. Department of Health, Education and Welfare indicating 

the extent to which cities have assumed the financial responsibility 
for transporting schoolchildren (1961 Hearings, supra, p. 10, see. 
generally pp. 9-11). 
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involved, the question remains as to whether this subsidy for this 
educational purpose shall be levied upon a small number of citizens, 
namely the adult patrons and the stockholders of the carrier, or 
upon all the citizens of the District of Columbia as a part of the 
cost of education. The Committee believes that the latter more 
clearly meets the standards.of equity". Similarly, the House 
Committee Report observed (H. Rep. 1629, 87th Cong., 2d Sess., p. 2) 
that if the subsidy were not established, the Transit Company had 
stated that it would "request a general fare increase in order to 
make possible an adequate net return". The Report continued: 
“Thus, the situation resolves itself to a question of whether this 
subsidy, which is for educational purposes, should be levied upon 
a small number of citizens; namely, the adult patrons and the 
stockholders of the carrier, or upon all the taxpaying citizens of 
the District of Columbia as a part of the cost of education. It is 
the opinion of this committee that the latter course is by far the 
more equitable." See also the statements to the same effect in the 
House debate by the Chairman of the Committee on the District of 
Columbia, Representative McMillan, and the chief proponent of the 
bill on the floor, Representative Broyhill, 108 Cong. Rec. 7629-32. 
Particularly instructive is the exchange between Congressman 
Broyhill and a congressman objecting to the bill. The latter, 


Representative Harsha, argued (108 Cong. Rec. 7630) that the bill 


“attempts to circumvent the regulatory body and the established rate 
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adjusting procedure and provides a subsidy to guarantee an established 


rate of return rather than a rate increase." Mr. Broyhill responded 


(108 Cong. Rec. 7631-32): "Z would like to repeat again for empha- 
sis here that we are not asking for a subsidy to be provided the 
transportation company. On the contrary, we are asking the Congress 
to pertexe the transportation company and the riders, if you please, 
 grom-the responsibility and obligation of a subsidized school business". 

To effectuate this purpose, the Commission should have considered : 
the prospective payment of a subsidy as part of the carrier's revenues. 
If the payment of a subsidy is ignored for ratemaking purposes, the 
result is that the subsidy will fail to achieve its announced objec- 
tive of having the general taxpayers of the District bear the deficit 
resulting from the reduced school rates. On the Commission's theory, 
Sbenaveria subsidy is paid, and despite the adequacy of the overall 
return from fares plus subsidy, the Company is at once free to 
obtain a fare increase and thereby shift the entire burden of 
transporting schoolchildren onto the farepayers. Contrary to the 
Congressional intent, the allocation of that burden becomes a matter 
within the Company's discretion. And, in direct contradiction to 
Transit's representations to Congress, the subsidy is not being 
-employed to forestall a rate increase. 

Furthermore, the result of the Commission's approach is to 
transform the statutory subsidy solely into “a subsidy to be 
provided the transportation company",--the result which 
Representative Broyhill had expressly stated was not the intended 
effect of the bill. Despite the Congressional intent, the 
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Coumission seeks to prescribe a rate which will cover all the 
Company's costs, including the full cost of transporting school- 
children. Thereafter, if for any reason the Company fails to make 
its allowable return, the full extent of the "school transportation 
subsidy” would be available, on the Commission's theory, not to 
pay for school transportation, but to insure the carrier additional 


revenues up to the established rate of return. 


We recognize that while the House and Senate Committee reports 


were in agreement upon the underlying policy of the school subsidy, 
they described in inconsistent terms the financial ae 
the legislation. The House Report stated: "At present, approxi- 
mately 5,442,000 fares are paid annually by schoolchildren at a 
rate of 10-cents each. Since the lowest adult fare is 20-cents, 
the difference is 10-cents per fare, and as long as these figures 
prevail, the subsidy under this formula could total $544,200 
annually” (H. Rep. 1629, 87th Cong. 2d Sess., p. 2). 

This statement indicates, as we have urged, that the subsidy 
burden was not intended to be shifted to the farepayers at Transit's 
option. In contrast, the Senate report stated that since “the 
amount to be paid’ in subsidy to the carriers should be governed 
by the rate of return established by the appropriate regulatory 
agency in the carrier's last rate case, there would be no reason 
to expect a substantial school fare subsidy since rates ‘are fixed 


to provide the return allowed. However, in any event, the largest 


amount that could be certified is $544,200 per annum" (S. Rep. 875, 
/ ; 


87th Cong., 1st Sess., p. De Taken by itself, this statement 
would seda to lend suppart to the Commission's and the Company's 
view that an increase in fares has to be granted whenever sought 
to displace the school subsidy. The statement was never i11umi- 
nated or explained in debate, since, unlike the House, there was 
no discugsion of the bill on the Senate floor. We believe ‘that 
such a reading of the statute should be rejected as inconcsistent 
with the ‘explicit intent that the cost of transporting school- 
children at half-fare should be borne by the District of Columbia 
taxpayers, to the extent necessary to bring the carrier's earning 
up to its allowable return. 
Finally, we do not believe that the Commission's construction 
of the statute as an "after-the-fact remedy", "a contingency type 
of relief", can be supported by the conditional language of the 
statute. ¢ The reason for this terminology is found in the history 
of the bill. One of the original proposals, H.R. 6634, 87th Cong., 1st Sess. 
would have directed the Commission to pay Transit a subsidy, 


5/ In the 1961 House hearings, a member of the Board of Commissioners 
of the District of Columbia also indicated that “if the predictions of 
the regulatory body are correct as to what a fair and reasonable return 
would be in the future there would be little need for a subsidy of this 
nature" (House Hearings, supra, pp. 5-6). But these statements were 
not adopted by the Committee, and were made. before Mr. Chalk's presenta- 
tion for the Transit Company that the commmity at large should bear 
the cost of the reduced school rates, which was finally accepted.as the 
governing principle. : 


equivalent to the difference between the school fare and the adult 


cash fare, without any limitation based upon the allowable rate of 
return. The clear purpose of the conditional language was to 

assure that the subsidy did not serve to give the carrier a return 
beyond that prescribed by the Commission. See 196] Hearings, pp. 2-4, 
6-7; S. Rep. 875, 87th Cong., lst Sess., pp. 2-3; H. Rep. 1629, 

87th Cong., 2d Sess., p. 2. 

In the case at hand, the Commission ruled that the prior fares 
would produce net operating income of $937,669, or a rate of return 
of 3.18% which the Commission found unreasonable. With the increase 
that was authorized the Company would make an additional $543,077, 
totaling $1,480,746 which the Commission found to be a reasonsble 
return. Assuming that the maximum school subsidy now allowable 
would be similar to the $544,200 mentioned in the House Report, and 
if the Commission had properly used the subsidy to militate against 
a rate increase, it is clear thst the Company would not be entitled 
to any increase in rates at this time, without regard to the other 
errors. that we maintain the Commission made. 

In sum, the Commission has contravened Congressional 
policy three ways. It declined to use the subsidy to prevent, 
or minimize a rate increase; it laid the entire burden of 
providing compensation for the reduced school fares on the adult 
customers of the company; and it treated the subsidy solely 
as a means of guarenteelag the Company its authorized rate of 
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return, not primarily as a subsidy for school transportation. We 
subait that ‘the Commission has committed legal error in excluding 
the prospective payment of the subsidy from its computation of 
Transit's income and that its ruling must be reversed. 
II 

THE COMMISSION ERRED IN HOLDING THAT D. C. 

TRANSIT COMPANY HAS MOT BEEN COMPENSATED FOR 

THE UNRECOVERED COST ON ITS BOOKS OF ABANDONED 

RAIL FACILITIES 

The Commission included in operating expenses for the ferere 

rate period a rail facilities depreciation charge of $693,870 
(Op. 23). This sum consists of a regular depreciation charge at the 
rate of 3.45%, plus an extraordinary depreciation charge in an amount 
designed to recoup the cost of rail facilities abandoned prilor to 
January 2, 1960 (WMATC 16) v The Company claims the special | 
depreciation charge pursuant to D.C. PUC Order Mo. 4631, which was 
the order before this Court in Bebchick v. Public Utilities Commission, 
318 F.2d 187 certiorari denied 373 U.S. 913. In the commission 
proceeding giving rise to that order, the Company had contended 
that it should be permitted to write-off the entire remaining | 
balance of the unrecovered costs of rail facilities as of December 31, 


1959 in the amount of $5,121,644, over the remaining 43-1/2 month 


6/ The special depreciation charge amounts to $24,625 per month 
and the regular depreciation charge per month is $67,891. The 
total is multiplied by the 7-1/2 months of the future test period 
to reach $693,870 (see WMATC 16). 


period in which the Company was required by the Franchise Act to 
complete the program of conversion to an all bus operation. The 
PUC declined to accept the Company's proposal, but did order that 
the Company could write-off over that period the unrecouped cost 
of the rail equipment actually abandoned as of January 3, 1960. 

In Bebchick this Court ruled that the Commission had failed 
to meet the requirements established in Washington Gas Light Co. 
v. Baker, 88 U.S. App. D.C. 115, 188 F.2d 11, certiorari denied, 
340 U.S. 952, for allowing depreciation on abandoned or obsolete 
property. That decision held that before depreciation of obsolete 
property could be charged against farepayers it was necessary for 
the regulatory commission to determine whether compensation had 
already been paid by the farepayers ¢ither through including 
obsolescence as an element in fixing the rate of depreciation or 
in giving weight to it as a factor in fixing the permissible rate 
of return. 

The Court stated in Bebchick "that the requirements of Baker 
must be met in any new order” (318 F.2d at 195). The Commission 
has now attempted to comply with those requirements. Specifically, 
the Commission, looking to rate orders involving the applicant and 
its predecessor over the past 28 years, ruled that no compensation 
for the risk of obsolescence had been included in those orders. 


The Commission also found that depreciation rates themselves had 


not ellowed for such compensation and that compensation to the 
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investors had not been achieved by means of the reduction from 

book value of the assets in the purchase price paid by the Company 
since that discount had been put back on the books in the form of 
the acquisition adjustment account (see supra p. 7). In addition, 
the Commission ruled, without further comment or explanation, that 


the investors had not been compensated through "profits from the 


sale of other property or . . . in any other manner discussed in 


the record" (Op. 30). 


A. The Company has been compensated, at leadt in part, 
thro enlar; t of the rate base nm ch rates 


of return were computed 
We do not contest the above-mentioned findings that the fare- 


payers have not been charged for the abandoned rail equipment through 
increased rates of depreciation or increased rates of return. , However, 
the Commission has ignored the contention, pressed in the proceedings 
below (Tr. 1374-81), that the unrecovered book costs of the alianiioned 
rail facilities have been recouped through deliberate inflations of 
the Company's rate base to increase its return--a result tantamount 
to increasing the rate of return. | 

It can hardly be denied that the necessity of prematurely 
retiring the rail facilities is a problem that has long been ap- 
parent to the Company and the regulatory commissions. As saxty as 
1955 it was evident that the District of Columbia Public Utilities 
Commission and Congress were interested in bringing about a con- 
version from streetcar to bus operations ra Washington (Tr. 68). 


26 


In 1956 Congress granted a franchise to the Company on the condition, 
stated in Section 7 of its franchise (70 Stat. 599), that the Com 
pany "initiate and carry out a plan.of gradual conversion of its 
street railway operations to bus operations within seven years from 
the date of enactment of this Act upon terms and conditions prescribed 
by the Commission". 

Naturally, the conversion program was reflected in the negoti- 
ations for the purchase of the assets of Capttal Transit by D. c. 
Transit. The closing balance sheet of Capital Transit, dated 
Kugest! 14, 1956, showed as a deduction from property, plant, and 
equipment a special reserve "for extraordinary depreciation of 
track and roadway facilities” in the total amount of $10,339,041.19 


(balance sheet DCT 16). Tiiis amount was broken down into a reserve 


"for extraordinary depreciation of tradk and roadway facilities" 


_($4,230,844.13) and a "Reserve for loss on sale of assets" 
($6, 108,197.06). ote 4 of the balance sheet explained: 


At the time the company's franchise and corporate 
charter were revoked in August 1955 and throughout the 
ensuing eleven months, Governmental and regulatory 
authorities of the District of Coldmbia expressed the 
iatention that after the company ceased to operate, 
transportation in Washington would be provided ex- 
clusively by buses. As a consequence the company was 
faced with premature loss of useful life of its invest- 
ment in track and roadway facilities and it proceeded at 
once to make provision for extraordinary depreciation so 
as to effect retirement of that portion of the investment 
would not be recovered through normal depreciation. A 
total of $4,230,844.13 was so provided by charge to expense, 
$1,687,000.00 in 1955 and 2,543,844.13 in 1956. Over and 
above this, the loss on the sale of the company’s assets 
on August 14, 1956 amounted to $6,108,197.06 for [sic] 
which was charged to earned surplus account. 


27 


The opening balance sheet of August 15, 1956 for D. C, Transit 
reflected these entries on the liability side under an account named 
“excess of net original cost of properties recorded by predecessor 
ower O¥er cost to present owner” in the amount of $10,339,041.19 
(balance sheet DCT 17). 

The crestion of the acquisition adjustment account wrote this 
discount back on the books for depreciation purposes. Therefore 
it is clear that the Company did not receive compensation for the 
abandoned equipment in the form of the discount. However, in the 


Z/ 
game decision accompanying Order No. 3592, November 27, 1957 (DCT 7) 


which cecabliunes the acquisition adjustment account, the PUC mani- 


fested its awareness of the financial burden of the conversion 
program, with its concomitant premature retirement of rail equip- 
ment. We believe that the PUC made provision for such burden by 
enlarging the Company's rate base. 

Thus, in that decision, the Commission rejected the system 
rate base of $8,130,999 proposed by its staff (PCT 7, p. 4), oe 
though a 6-1/2 percent return on that rate base would have yielded 
a "return of 23.92 percent on the original investment in equity 
capital of $500,000"--a return which “by normal standards", the 


1/ The proceeding arose under Section 9(c) of the Company's franchise 
which provides that the Company should not be liable for the motor 
vehicle fuel tax if its rate of return is less than 6-1/2 percent. 

For this se the Commission had to make a determination of the 

net operat: income of the Company and to establish the rate of 
return for determining whether the Company would be eligible for 

the motor vehicle fuel tax exemption. 
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Commission thought "to be more than sufficient to compensate the 
investors for the use of their funds" (DCT 7, p. 7). However, the 
Commission rejected this rate base, noting that the net operating 
income would be only 1.3 times greater than the interest on the 
Company's debt, "a highly unsatisfactory coverage from a credit 
standpoint for a business with much less risk than that inherent 
in the transit industry in general, and in this Company in par- 
ticular" (ibid.). In this respect the Commission commented that it 
should “endeavor to place the company in a position of being able 
to raise the necessary amounts of new capital required for new 
equipment™ (ibid.). However, the Commission also rejected the 
Company's proposed rate base of approximately $18,000,000 because 
it failed to give any effect to the fact that the assets were 
acquired for substantially less than book value (id. p. 7). 
Instead, a compromise rate base was adopted of approximately 
$13,000,000 that would yield a return on equity of 87 percent 
(id. p. 8), a return 3-1/2 times larger than what the Comaission 
indicated would be by "normal" standards a fair return. 

With respect to its determination in this proceeding, the PUC 
specifically stated that “we have given consideration to a number 
of factors, including the following: 


(1) The unusual circumstances associated with the acquisition 


of the Company's franchise and the beginning of operations on August 15, 


1956; 
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* * * 
¢ 


(3) The urgent need for new bus equipment to replace 


equipment presently in use; 


(4) The mandatory requirements of the franchise for initiating 


and carrying out a gradual conversion from street railway to bus 
operations over a period of seven years; 

(5) The requirement for cash to replace street cars with 
buses; and 

(6) The requirements for cash to cover the cost of track 
removal and repaving scheduled to begin in the year 1958." 

The Comaission’s enlargement of the rate base for the reasons 
above stated must be viewed in light of the fundamental principle 

i 
that the transit riders should not be required to assume the 
investor responsibility of providing funds with which to acquire 
capital assets but, rather, only that of paying for the amortized 
cost of such assets in the form of depreciation. As stated in 
Valuation of Public Service Corporations by Whitten-Wilcbx, 
. pe 693 (1928) : ! 
It is the theory of state regulation that the capital 

required for the construction and extension of utilities 

must be furnished by the owners. Building up a utility 

out of earnings while at the same time the owners are 

receiving a fair return upon the value of the property 

is not in accordance with the cafions of regulation. To 

this extent at least, regulation’ frowns upon capital 

profit in utilities, and, from the outset, it has been 

one of the main purposes of regulation to protect the 


consumers of utility services from being compelled to 
furnish the utility with its capital. 
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Therefore, the increased revenues resulting from the enlarged 
rate bases should not properly be regarded as providing capital 
resources for acquiring new equipment under the conversion program. 
We think it clear that the additional revenues-owhich "by normal 
standards" exceeded that needed to compensate the investors for 
the use of their funds--must be viewed as having been allowed in 


place of what would otherwise have been the adverse impact on the 


Company's profit-and-loss statement of prematurely writing off the 


abandoned rail equipment. The effect, therefore, was to 
accomplish the same result as a write-off. Thereby, the Commission 
enabled the Company to obtain compensation for the unrecouped costs 
of the prematurely retired rail properties. 

The record reveals that in subsequent rate proceedings rate 
bases were adopted which were based on the inflated rate base 
established in 1957. Thus, Order No. 4480, dated August 28, 1958, 
specifically relied on that initial determination in fixing a rate 
base at $14,167,375 (DCT 46, pp. 4, 5). The same was true in fixing 
a rate base of $16,016,810 in Order No. 4631, March 2, 1960, reversed 
in this Court's Bebchick decision, which the PUC used to test 


“the reasonableness of the return computed under the gross operating 


8/ 
revenue method" (DCT 46, p. 4; DCT 46-A, p. 24, see pp. 23-24). 


And again in 1961, in the opinion accompanying Order No. 4735, the 


same method for computing rate base was adopted as was used “in 


the past" (DCT 47, p. 24). Although it is true that the PUC | 
primarily employed the operating ratio formula in the last two 
orders, it also computed the return on rate base as a means of 
verifying the conclusions on the lawfulness of the rates. 
Consistent with the unusually high return on equity in- 
tentionally permitted by the PUC in 1957 and confirming the fact 
that subsequent rate bases, inflated beyond the purchase cost to 
the Company, have resulted in compensation to the Company for 
unrecouped costs, are the very high returns on equity that the 
Company has made since 1957. From 1957 through the first eight 
months of 1962 (for which year the figures were annualized), the 


Company averaged a 60 percent return on average book equity per 


Se cmtinenneinenenanmnesannt:panupeeneememememeemamanemnemmenand 


8/ "In support of his recommended rate base of $16,016,810, the 
‘staff witness testified that he had proposed averaging the: invest- 
ment based on original cost and the investment based on purchase 
price to conform with procedure adopted by this Commission in the 
1958 transit rate proceeding, as well as in three determinations 
of the Company's liability for motor vehicle fuel taxes under the 
requirements of Section 9(c) of the franchise” (DCT 46-A, p. 23). 


9/ The shift from rate base/rate of return formula to the operating 
ratio formula, which results in the establishment of a higher rate 
base, was expressly conditioned by the PUC on the Company's achieving 
satisfactory progress in its conversion program. This condition was 
made explicit to the Company by a letter from the PUC in 1959. In 
the 1960 rate proceeding, that change was made upon the finding that 
"the record shows that by Janyary 3, 1960, the Company had abandoned 
61.1 percent of street railway track on the basis of mileage . . ., 
or 6.1 percent more than required by the Commission’ (DCT 46-A, p. 4). 
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10/ 
year, a figure far in excess of the 23 percent which the PUC 


found "to be more than sufficient to compensate investors for the 
use of their funds.” The return for the individual years are (P. 11): 


ny 
1957 84.3 


1958 58.8 
12 


1959 141.1 
1960 28.3 
1961 29.1 
1962 (8 months annualized) 16.5 
Of interest for comparative purposes is the return on book 
equity made by D. C. Transit’s predecessor, Capital Transit Co. 
(P. 11): 


10/ “Book equity" means the book value of the stock plus the 
earned surplus (see P. 7). Thus, since the earned surplus in- 
creased the "book equity" each year, income expressed in the form 
of return on equity will decrease each year as the figures in the 
text show. 


1l/ The difference between this figure and the 87 percent figures 
cited in the text, supra p. 29, appears to be that the 84.3 percent 
figure, as well as all the other above percentages, is figured on 
average book equity. 


12/ This figure is adjusted for $481,212 portion of proceeds of 
sale of Southwest properties. For comparative purposes, it is 
interesting to note that even if the year 1959 were dropped 
entirely ag an atypical year, the average return per year is still 
a formidable 43 percent. ce 


The Commission dismissed these figures with the observation 
that "relating past earnings to return on equity or investment 
would not be a proper yardstick to gauge the level of past earnings 
since these factors were not determinants in the rate-setting process" 
(p. 27). While it may be true that in the normal rate proceeding 
return on equity is not a “determinant” as the Commission used that 
term, we have shown above that the PUC in 1957 did consider the 
return on equity in fixing the rate base, and continued after 1957 
to utilize a rate base which was higher than otherwise would be 
justified if premised on cost of assets. Moreover, computation of 
a return on equity is a valid means of demonstrating the impact of 


this inflated rate basis. It is impossible to illustrate what 


impact, in forms of increased revenues, the increased rate bages 


would produce by comparing actual earnings with authorized rate of 
return, as the Commission in this case did, since even exorbitant 
earnings resulting from increased rate base would still fall within 
the authorized rate of return. It is, therefore, necessary to illus- 
trate the increased earnings without reference to rate of return. In 
this respect, return on equity is clearly walid evidence of such 
excessive earnings, which the Commission should not have ignored. 
Although we think it clear on the basis of the foregoing that 
the oe has been compensated for the unrecovered cost on the 
books of the rail properties, we think that it should be left ‘to 
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the Commission to determine the exact amount of that compensation 
in light of the above circumstances. 
B. The 1 ece 


ed e 2: 
derived e of buil ed for 


Service 
Overlooked by the Commission was an unmistakable instance of 
compensation to the Company for early rail retirement. In 1959 the 
Company received from the D. C. Redevelopment Land Agency $3,370,000 


as payment for the Fourth Street shops and soughern carhouse, to- 


gether with certain equipment and as an allowance for consequential 
damages. This sum included a profit to the Company on the depreci- 
able property that was $837,000 more than the original undepreciated 
cost of the property to the Company. The Commission ordered that 

an amount equal to the original, undepreciated cost of the property 

be credited to the reserve for depreciation, and that the remaining 
$837,000 be credited to earned secsinde With respect to this latter 


sum, the Commission stated (30 PUR 3d at 412): 


13/ +P. 12 indicates that the Company has received excess earnings 
in the amount of $3,882,000 based on an annual return on book equity 
of 13 percent. 


14/ Order No. 4577, dated September 30, 1959, 30 PUR 3d 405, affirmed 
ous Prenat Syste Lac. v. Public Utilities Commission, 110 U.S. App. 
D. C. 241, 292 F. 2d 735. 


In light of the franchise of the company requiring 
a gradual program of conversion from railway to bus 
operations over a 7-year period from July 24, 1956, we 
are unable to disassociate the instant transaction from 
the imminent retirement of all rail property under the 
mandate contained in the franchise. We cannot ignore 
the probability that full provision for depreciation 
will not have been provided when the rail facilities 
are abandoned and retired by reason of conversion. The 
company has consistently taken the position that any 
retirement loss in this connection should be recovered 
by charges against the customers, and the staff has 
heretofore indicated its agreement. However, if the 
customers are to be required to bear the burden of 
extraordinary retirement losses incident to the whole 
conversion program, it appears equitable that they 
should share, at least to some extent, in extraordinary 
retirement gains of the nature here under consideration. 


The PUC thus ordered Transit to treat the amount as compensation for 


the rail properties, and this compensation should have been so recog- 
nized by the KMATC. 

Moreover, the sale of the terminal at Georgia and Eastern Avenues 
on December 2%, 1962 has netted the Company a profit of $183,357, after 
deduction of the value of the land, settlement costs, and depreciated 
value of the buttaing (Tr. 807). It is not clear from the opinion 
of the Commission why no consideration was given to this figure.: 
Although this amount had not been put on the books before the end 
of the audit period on which this proceeding was based (Tr. 807), evidence 
of the transaction was before the Commission, and we think that this sum 
should be given its proper effect in these proceedings in view of the fact 
that the Company is attempting to charge against the farepayers the 
‘ nonrecurring oun of $693,870 in the future period. We submit that 
the profit from the sale of the depreciable property in this trans- 


action, consistent with the treatment of the Fourth Street property, 
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should be credited to surplus as additional compensation for the 
rail retirement program. Wot to follow this course would be to 
allow the Company to reap the profits from the premature retirement 
of property, and to compel the farepayers to bear the losses in 
such situations. Such a result hardly amounts to a fair balancing 
of consumer and investor interests. 

C. ven if the has not been fully compensated 


for rail facilities, the sion erred in all 
the nonrecurring charge of $693,870 to be made for the 


unrecovered costs of abandoned rail properties when 
that figure was based on estimates of salvage value 
lower than actual salvage recovered 


The Commission's opinion recognized that there has been an 


overaccrual of $305,559 on the unrecovered costs of rail facilities 


resulting from the fact that the estimates of salvage velue had 
L/ 
proved to be too low (Op. 29). Instead of employing this figure 


for the benefit of the taxpayers as a deduction from the nonrecurring 
charge of $693,870 for rail property write-bf£, the Commission merely 
dismissed it by taking cognizance of the "possibility oe « « that 
offsetting underaccruals in other accounts may also Gavetop by 

August 15, 1963, and [the Commission] will consider ordering a new 
depreciation reserve study at an early date" (Op. 29; emphasis added). 
While this treatment may be justifiable on general accounting 


principles, this is a proceeding in which rates for future years 


is/ WMATC 17 shows that the actual salvage is $372,132 greater than 
the amount originally estimated. The Commission does not orem how 
it arrives at the excess salvage figure of $305,559. 
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must be determined. Obviously, exactness in such a proceeding is 
at best an ideal. But at least the Commission should be compelled 
as a matter of law to take into account, in the absence of extra- 
ordinary circumstances, the best evidence at the time available to 
it. Especially is this so when the figure $693,870 against which 
the excess salvage should be deducted, is a nonrecurring figure-- 
i.e., the write-off program was to be completed in August 1963. | 
Thus, inclusian of this figure--especially at an amount now shown 
to be too high--will result in rates high enough to cover that | 
amount in the test period even though the rate presumably will still 
be in force after the test period has elapsed and that charge will 
no longer be made. : 
While a future accounting study may, or may not, determine that 
there was an overaccrual, the fact is that the Commission has set 
a rate in total disregard of the only evidence now before it on the 
validity of the accruals, and the harm done by increasing rates in 
disregard of the overaccruals cannot be easily undone. This court 
was confronted with a similar situation in the Bebchick case where 
the PUC attempted to justify continued depreciation rates that 
already had produced an overaccrual of $1,200,000 on the ground | 
that the Commission intended to make a complete study of the problem 
in the future. This Court held: “Although no doubt such a study 
would be advisable, this did not justify in March 1960, the con- 


tinuation of this deduction from gross revenues in arriving at the 


net operating income actually available" (318 F. 2d at 194). 
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THE COMMISSION FAILED TO SUPPORT ITS CONCLUSION THAT 


A RATE OF RETURN OF 4.97 PERCENT ON OPERATING REVENUES 
IS PAIR AND REASONABLE WITH SUBSIDIARY FINDINGS OF 


FACT ON MATERTAL ISSUES 
The Commission ruled that it was required by Section 6(a) (3) and 
(4) of the Washington Metropolitan Area Transit Regulation Compact to 
"* srescribe just and reasonable fares’ based on the operating ratio 
theory of rate making" rather than on the “return on rate base, return 
on equity, or any other basis" (Op. 10, 42). The operating ratio theory 
of rate-making "in effect allows a return on operating expenses"(Op. 10). 16/ 
We do not contest the use of this approach. 
Applying this forma, the Commission ruled that the fare structure 
then in effect (5 tokens for $1.00; $.25 cash fare) would produce a 
rate of return on gross operating revenues of 3.18 percent, or an 
operating ratio of 96.82 percent, which the Commission stated would not 
produce "a fair and adequate return” (Op. 37). However, the Comission 
refused to approve the rates proposed by the Company (a straight cash 
fare of $.25) because the resulting 8.86 percent rate of return (operating 
ratio 91.14 percent) that would be generated would "enable applicant to 
realize more net revenues than are justified by the financial requirements 


of applicant” (Op. 39). The rate structure ultimately found "within the 


16/ The “operating ratio" is obtained by dividing operating revenues into 
operating exvenses, The difference between the operating ratio expressed 
in percentage form and 100 represents the profit margin. 


range of reasonableness" (4 tokens for $.85; cash fare $.25) vould, according 
to the Commiasion, produce a rate of return on operating revenue of 4.87 
percent or an operating ratio of 95.13 percent. 
We think it clesr from examination of the Commission's decision that 
"ite ultimate! conclusions es to which rates of return fell within and 
without "the range of reasonableness for this applicant” were totally 
ungupported by requisite subsidiery findings of fact. concerning the 
applicable criteria established by the Compact and.the Franchise Act 
* for determining the reasonableness of rates. The absence of such findings 
renders it impossible for this Court to determine whether the rate 
prescribed “ the Coumisaion was. reasonable in light of the ceteris 


established by statute. Weshington Ges Light Co. v. Baker, 88 U.S. App. 
D.C, 115, 188 F, 2d il. 


Section 6(a) (3) of the Compact requires the Commission to give "due 
consideration” to “the need of revenues sufficient to enable such 
carriers, under honest, economical, and efficient management, to provide 


such service," Section 6(a)(4) states that it is legislative policy that 
“carriers #® should be afforded the opportunity of eaceing such return 
as to make the carriers attractive investments to private investors." 
| $iutlerly, Section 4 of the Franchise Act, 70 Stat. 598, also declares 
that the Company should be allowed to earn enough "to make the Corporation 
an attractive investment to private investors." 

It is true that the Commission ostensibly paid a degree of deference 
to these statutory standards. It noted that the fixing of reasonsble 


rates involves the balancing of consumer and investor interests. With 


regard to investor interests the Commission stated that it is "important 


that there be enough revenue not only to cover operating expenses but 


also for the capital costs of the business," which include "service on 
the debt, dividends on the stock and a reasonable portion of the 
earnings to be retained in the business for . use of the applicant" 
(Op. 44). Also mentioned as a matter of proper concern was the public 
interest in transportation service "at the lowest cost consistent 
with the furnishing of such service" (ibid.). 17/ Thereafter, the 
Commission declared that it "finds that the fares authorized herein 
will produce reasonable net revenues to allow applicant to service 
its debt, pay reasonable dividends, retain a reasonable portion in 
its business and attract investments of private investors" (Op. 45). 
Despite this recital, the Commission's decision is devoid of any 
facts which would show what return above operating expenses is 
necessary to enable the Company to provide efficient, economical service 


and to make it "an attractive investment." There are no findings as 


17/ Section 6(a)(3) also provides that the Commission mst "give due 
consideration, among other factors, to the inherent advantages of 
transportation by such carriers; to the effect of rates upon the 
movement of traffic by the carrier or carriers for which the rates 
are prescribed; to the need, in the public interest, of adequate and 
efficient transportation service by such carriers at the lowest cost 
consistent with the furnishing of such service ***,"” 


to the actual and prospective costs of servicing the company's debt, 
including the cost of capital necessary for the purchase of new equipment; 
the amount of earned surplus necessary to provide for financial stability; 
and the comparative earnings and dividends of other transit companies 
considered in light of the atypical capital structure of ‘this company 


with its unusually low proportion of equity capital in relation to 


“debt capital. 18/ 


Certainly, the Commission's responsibility to supply the subsidiary 
‘findings upon wich it should base its conclusions is not avoided by 
its statement that "primary consideration must be. given to the 
operating ratio theory and that only minor consideration need be given 
the other factors brought into issue" (Op. 44). Obviously, there is 
nothing in the operating ratio theory itself that reveals how large 
‘or how small the proper ratio ought to be to provide a reasonable : 
rate of return. A proper determination of that issue can only be made 
by a full evaluation of such factors as those listed above; and if 
the Commission = meant to dismiss those factors by the melerectee 
“minor,” this would hardly suffice for such necessary factual findings. 
In short, the Commission has not established upon a factual foundation 


18/ O£ total capital contributed, the equity or stockholder's interest 
in D. C. Transit is 28.05% and the debt interest is 71.95%. If various 
rate-payer contributed funds are included in capitalization, then the 
equity interest declines to 19.14% (Tr. 734). DCT 33 shows that the 
average equity interest in a number of selected transit companies is 
75.2% whereas the debt interest is 24.82. 
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the reason why the company needs an operating ratio of 95.08%. For 
all that appears, that rate might be exorbitant and the company might 
be a sufficiently profitable operation with an operating ratio of 
97% or 99%. 19/ 

it hardly requires abundant citation for the proposition that 


an agency's ultimate conclusions mst be supported by subsidiary 
‘Sindings of fact on the material issues. E.g., Burlington Truck 


Lines, Inc. v. United States, 371 U.S. 156, 167-168; Minneapolis & 
St. L. R-R. Co. v. United States, 361 U.S. 173, 193-194. With 


respect to the necessary subsidiary findings in determining proper 
rate of return, this case is clearly comparable on its facts to 
Washington Gas Light v. Baker, 88 U.S. App. D.C. 115, 188 F.2d 1l, 
and should be governed by the principles there laid down. In that 
case the Public Utilities Commission of the District of Columbia 
declared that "a return of less than 4% is obviously inadequate to 
maintain the company in a sound financial position” without making 
any factual inquiry into the issues necessary to determine the fair 


19/ The possible adequacy of a 97% or 99% operating ratio is demonstrated 
by the fact that it may be accompanied by a substantial rate of return 
figured on the traditional rate base. For example, DCT 55 shows that 
Minneapolis Street Railway had an operating ratio of 93.7% and a rate 
of return on system rate base of 13.1%, Rochester Transit Co. had an 
operating ratio of 97.3% and a return on system rate base of 8.0%. 

There is clearly no mathematical relation between these two formulas, 
although an increase in operating ratio is generally accompanied by a 
decrease in rate of return on rate base. . 
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rate of return, Judge Bazelon, for the Court, stated that, notwithstanding 
the wide discretion permitted the Commission, its findings had to be 
based on substahtial evidence, "under whatever forme adopted." 20/ 
Especially, such findings should be directed to “capital costs of the 
business, such as service on the debt and dividends on the stock, in 
light of returns on investments in other enterprises having a similar 
risk factor" (88 U.S. App. D.c. at 120, 188 F. 24 at 16; compere 
Zederal Power Commission v. Hope Natural Ges, 315 U.S. 591, 603-605). 
Absent those finfings, the Court held that "Commission expertise alone 
cannot support mod pivotal an assumption” as the Proper rate of return, 
88 U.S. App. D.C. at 120-121, 188 PF, 24 17. : 
Clearly, the Commission’ 


should not be allowed to stand, 
CONCLUSION 
For the foregoing reasons, WMATC Order No, 245 should be set 
aside, the prior rate of 5 tokens for $1.00 Teinstated, a fund 


The formla exployed by the Puc in Baker was the rate-base rete 
of return, 


established in the amount of the excess revenues collected by the company 
under the unlawful rate'to be used for the benefit of the farepayers, 
and the case remanded to the Commission for further proceedings consistent 
with the Court's opinion. 

Respectfully submitted. 


WILLIAM H. ORRICK, JR., 


Assistant Attorney General 


APPENDIX 
Statutes Involved : 
Section 2 of the act relating to the regulation of school fares, 
76 Stat. 113, 44 D. C. Code 214f (Supp, II, 1963) provides: 


If, after giving effect to any and all motor vehicle fuel 
tax and real estate tax exemptions, the net operating income from 
mass transportation operations in the District of Columbia of any 
common carrier required to furnish transportation to schoolchildren 
at a reduced fare under this Act for any twelve-month period ending 
August. 31 is less than the rate of return established by the . 
regulatory commission heving jurisdiction in such carrier's last 
rate case, net after all taxes properly chs le to transportation 
operations, including but not limited to taxes, on its gross... 
operating revenues in the District of Columbis, exclusive of any —_ i 
school fare subsidy, then the Washington Metropolitan Area Tra Rae 
Commission shall, as soon as practicable after such August 31; 
certify to the Commissioners of the District of Colysbia or their ~ 
designated agéit with respect to such twelve-month period: (1)"an 
amount which is the difference between the total of all reduced 
fares paid to each such carrier by schoolchildrem in accordance — 
with this Act and the amount which would have been paid to each — 
such carrier if”such fares had been paid at the lowest adult fare 
established bY the fon for regular route transportation; 
and (2) an jent © 4s the amount by which each such carriarc’s 
net operating, income from mass transportation operations in the: > 
District of Columbia is less than such rate of return established . 
by the apprépriate vegulatory commission in the carrier's last _ 
rate case, after giving effect to the aforesaid tax exemptions, 
exclusive of any such school fare subsidy. Upon such certification, 
the Board cf Commissioners of the District of Columbia shell pay 
to each such carrier an amount equal to the emount certified pursuant 
to clause (1) thereof; except that in no event shall such amount 
exceed the amount certified pursuant to clause (2) hereof. 


The Franchise Act, 70 Stat. 598, provides: 


Sec. 4. It is hereby declared as a matter of legislative 
policy that in order to assure the Washington Metropolitan Ares 
of an adequate transportation system operating as s private — 
enterprise, the Corporation, in accordance with standards and 
rules prescribed by the Commission, should be afforded the . 
opportunity of earning such return es to make the Corporation an 
attractive investment to private imvestors. As an incident thereto 
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the Congress finds that the opportunity to earn a return of at 

least 6-1/2 per centum net after all taxes properly chargeable 

to transportation operations, including but not. limited to 

income taxes, on either the system rate base or on gross operating 
revenues would not be unreasonable, and that the Commission 

should encourage and facilitate the shifting to such gross operating 
revenue base as promptly as possible and as conditions warrant; and 
if conditions warrant not later than August 15, 1958. It is further 
declared as a matter of legislative policy that if the Corporation 
does provide the Washington Metropolitan Area with a good public 
transportation system, with reasonable rates, the Congress will 
maintain a continuing interest in the welfare of the Corporation 
and its investors. 
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Sec. 7. The Corporation shall be obligated to initiate and 
carry out a plan of gradual conversion of its street railway 
operations to bus operations within seven years from the date 
of the enactment of this Act upon terms and conditions prescribed 
by the Commission, with such regard as is reasonably possible 
when appropriate to the highway development plans of the District 
of Columbia and the economies implicit in coordinating the 
Corporation's track removal program with such plans; * * * . 


Section 6(a) of the Washington Metropolitan Area Transit Regulation 


Compect, 74 Stat. 1031, et seq., provides: 


(3) In the exercise of its power to prescribe just and 
reasonable fares and regulations and practices relating thereto, 
the Commission shall give due consideration, among other factors, 

‘to the inherent advantages of transportation by such carriers; : 
to the effect of rates upon the movement of traffic by the carrier 
or carriers for which the rates are prescribed; to the need, in 
the public interest, of adequate and efficient transportation 

’ gervice by such carriers at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient 
to enable such carriers, under honest, economical, and efficient 
management, to provide such service. 


(4) It is hereby declared as a matter of legislative policy 
thet in order to assure the Washington Metropolitan District of 
an adequate transportation system operating as private enterprises 
the carriers therein, in accordance with standards and rules 
prescribed by the Commission, should be afforded the opportunity 


of earning such return as to. make the carriers attractive investueats 
to private investors. As an incident thereto, the opportunity to 
earn a return of at least 6-1/2 per centum net after all taxes 
properly chargeable to transportation operations, including but not 
limited to income taxes, on gross operating revenues, shall not be 
considered unreasonable. 
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STATEMENT OF QUESTIONS PRESENTED 

As the parties have stipulated, Respondent D. C. 
Transit System, Inc. believes that Petitioners' and Intervenor's 
statement of the issues must be modified so as to read as follows: 

1. Did the Commission err in its construction of 
Public Law 87-507 when, in establishing future fares and in 
ordering a fare increase, it rejected Petitioners' contention 
that Transit's rates of fare should be fixed at a level designed 
to produce less than the allowed rate of return on the assump- 
tion that Transit might receive the difference in the form of 
a subsidy payment under Public Law 87-507? 

2. Did the Commission err in allowing certain amounts 
as operating expenses of Transit to provide for the unrecovered 
values of abandoned street rail properties? 

3. Did the Commission err, as a matter of law, in 
finding and concluding: 

(a) that an operating ratio between 95% 


and 95.2% falls within the range of a fair return; 


(b) that net operating income of approximately 
$1,480,000 is fair and reasonable and constitutes 
a fair return for the future annual period; 

(c) that the formerly existing fare structure 
(including a token fare of 5 tokens for $1.00) is 
unjust and unreasonable and will not produce such 


net earnings as to make investments in Transit 


attractive to private investors, to service its 


debt, pay a reasonable dividend and retain a 


¢ 
reasonable portion thereof in its business; and 


(a4) that in determining the reasonable 
earnings of Transit, primary consideration must 
be given to the operating ratio theory? 

4, Did the Commission err in ordering an increase 
in the token fare from 5 tokens for $1.00 to 4 tokens for 
$.85, or in not ordering a reduction in the then existing 


adult cash fares? 
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COUNTER-STATEMENT OF THE CASE 

This brief is submitted on behalf of D. C. Transit 
System, Inc. ("Transit") in response to the briefs herein of 
Petitioners, Richard A. Williams and Alfred S. Trask, and 
Intervenor, United States of America.* 

The "Statement of the Case" and the "Statement of 
Facts" of Petitioners and Intervenor need not be expanded upon 
here; however, reference is made herein to the "Statement of 
the Case" in Transit's Brief for Petitioner in No. 17,953. 

Although Intervenor's "Statement of Facts" contains 
characterizations of this Court's opinion in Bebchick v, 
Fublic Util. Comin, |___ App. D.C. __, 318 F.2d 187, cert, 
denied, 373 U.S. 913 (1963) and of the Commission's** Opinion 
in support of Order No. 245 with which Transit does not agree, 
these areas of disagreement are discussed in the "Argument" 


infra, 


® Reference 1s also made to Transit's Brief for Petitioner, 


submitted in the companion case of D. C. Transit System, Inc. 
v. Washington Metropolitan Area Tran (<) Tl, =F 
No. p nm whic ansit seeks reversal o er No. 5 
on grounds other than those raised in this appeal. 


** The Washington Metropolitan Area Transit Commission is 
referred to herein as "Commission" and the Public Utilities 
Commission of the District of Columbia as the "puc," 


STATUTES INVOLVED 

This case involves, in part, the interpretation of 
Public Law 87-507 (76 Stat. 113, 44 D.c. Code, Sec. 2i4a (Supp. 
II, 1963)) ("School Subsidy Law"), Sections 4 and 7 of rransit's 
Franchise (70 Stat. 598) ("Franchise") and Sections 6(a)(3) and 
6(a)(4) of the Washington Metropolitan Area Transit Regulation 
Compact (74 Stat. 1031) ("Compact"). ‘The relevant provisions 
of these statutes are set forth in the appendices to the briefs 


of Petitioners and Intervenor. 


STATEMENT OF POINTS 
1. The Commission was correct in holding that theo- 


retical school fare subsidies may not be included in projections 
of Transit's reyenues for the future annual period and in reject- 
ing Petitioners' and Intervenor's contention that Transit's rates 
of fare should be fixed at a level designed to produce less than 
the allowed rate of return on the assumption that Transit might 
receive the difference in the form of a subsidy payment under 
the School Subsidy Law. 

2. The Commission was correct in allowing certain 
amounts as operating expenses of Transit to provide for the 
unrecovered values of abandoned street rail properties. 

3. The Commission was correct in finding and con- 
cluding (a) that an operating ratio between 95% and 95.2% falis 
within the range of a fair return, (b) that net operating income 
of approximately $1,480,000 is fair and reasonable and consti- 
tutes a fair return for the future annual period, (c) that the 


formerly existing fare structure was unjust and unreasonable and 
would not produce such net earnings as to make investments in 
Transit attractive to private investors, to service its debt, 
to pay reasonable dividends and retain a reasonable portion 
thereof in its business and (d) that in determining reasonable 
earnings and a fair rate of return of Transit primary consider- 
ation must be given to the operating ratio theory. 

4, The Commission was correct in ordering an increase 
in the token fare from 5 tokens for $1.00 to 4 tokens for $.85 
and in not ordering a reduction in the then existing adult cash 


fares. 


SUMMARY OF ARGUMENT 


Petitioners and Intervenor have failed to show that 
the Commission's Order was not supported by substantial evidence 
or was in error as a matter of law. 


Projections Of The Theoretical 
School Fare Subsidies 


The Commission was correct in refusing to include 
theoretical school fare subsidies in its forecast of Transit's 
revenues during the future annual period. Congress provided 
that Transit would receive the subsidy only if it failed to earn, 
on its income from within the District of Columbia, a rate of 
return equal to that provided by the Commission in its last 
rate case for system-wide operations. Congress clearly stated 
that it intended that the cost of the school subsidy program be 
kept at a minimum, and the Commission correctly gave effect to 
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A 
such express Congressional intent. The Commission recognized 


that inclusion of a theoretical subsidy in forecasts of Transit's 
future income would have the effect of guaranteeing payment of 
the subsidy to Transit. If Congress had intended such an effect 
it could have, in simple terms, provided for it. 

nceroe Commission's interpretation, the School Sub- 
sidy Law will be implemented in the manner in which it was 
intended. It will serve to forestall the need for future fare 


increases; it will shift the burden of transporting school a 


dren from the farepayers to the District of Columbia taxpayers ; 
and it will still keep the cost of the program at a minimm, 

The Commission recognized the impossibility of attempt- 
ing to forecast the subsidy payments because of their contingent 
nature. Emphasizing the contingent nature of the subsidy payment 
is the fact that Transit will only receive such payment when its 
District of Columbia rate of return is less than the rate of 
return provided for by the Commission in its last rate case for 
system-wide operations. Thus, although Transit's system-wide 
rate of return for the entire Washington Metropolitan area may 
be lower than that provided for by the Commission, nevertheless 
Transit will not receive the school fare payment if its net 
operating income in the District of Columbia alone provides a 
rate of return equal to the system-wide rate of return provided 
by the Commission. Since Transit's rate of return in the District 
of Columbia always exceeds its system-wide rate of recur it is 


impossible to determine whether any subsidy will be paid and, if 
paid, the extent of the payment. 
Depreciation Of Abandoned Rail Properties 
The Commission was correct in allowing Transit to con- 
tinue depreciation charges for abandoned rail properties. The 
Commission made an inquiry into the question of whether investors 
had ever been compensated during the useful life of the property 
for the risk of obsolescence and abandonment by either rates of 
depreciation or rates of return. The evidence of record clearly 
supported the conclusion that investors had never been so compensated. 
In addition, the Commission correctly concluded that 
investors had never been compensated in any other manner, 


Petitioners and Intervenor contend that investors had been com- 


pensated (a) by use of a compromise rate base, from 1956 to 1961, 


to determine rate of return, (b) by realization of capital gains 
on the sale of abandoned rail properties and (c) by realization of 
excess salvage from the rail properties. The Commission correctly 
concluded that these contentions are not supported by the record 
and are without merit as a matter of law. 
The Commission's Determination Of 
A Fair Rate Of Return Is Supported 
By Its Findings, Opinion And The 
Evidence Of Record 

The Commission determined that a rate of return of 4.87% 
would be fair and reasonable for Transit. Although Transit submits 
in No. 17,953, supra, that as a matter of law and as supported by 


the record Transit is entitled to a rate of return higher than 


4.87%, at the least the Commission's findings and Opinion and 
the evidence in support thereof indicate that a return of 4.87% 
is not excessive. 

The Commission had before it and considered evidence 
of Transit's capital requirements and, based on testimony of a 
leading expert of the transit industry, Mr. Hawley S. Simpson, 
the Commission was able to and did compare Transit's needs with 
those of the industry. 

As required by the Compact, determination of Transit's 
fair rate of return must be made by the gross operating revenue 
method. Petitioners and Intervenor cannot support a contrary 
conclusion. Nevertheless, relying primarily on the gross operat- 
ing revenue method, the Commission took all relevant factors 
into consideration. 

The Commissiongs Order In So Far 
As Challenged Petitioners And 
Intervenor, Should Be Affirmed 

There is more than ample support in the record for 
those of the essential findings and conclusions of the Commission 
which are attacked by Petitioners and Intervenor. Petitioners 
and Intervenor have not substantiated their allegations that 
the Commission erred regarding any substantial matter. Thus, 
there is no error of the kind alleged by Petitioners and Intervenor, 


and the Commission's Order, in so far as challenged, should be 


affirmed. 
Moreover, even if it were assumed, solely for the sake 


of argument, that some error of the kind alleged were present in 


this case, the Order in so far as challenged, should be affirmed. 
Under the Order, Transit has been limited to a rate of return of 
only 4.87%. Under its Franchise, Transit is entitled to be 
afforded the opportunity of earning a return of at least 6-1/2% 
on its gross operating revenues. Thus, even if it were assumed, 


for argument only, that the Commission erred, so long as Transit's 


fares do not produce a return in excess of 6-1/2%, such fares 


are not excessive. 


ARGUMENT 
POINT I 


\ 
THE COMMISSION WAS CORRECT IN HOLDING THAT 
THEORETICAL SCHOOL FARE SUBSIDIES MAY NOT 
BE INCLUDED IN PROJECTIONS OF TRANSIT'S 
REVENUES FOR THE FUTURE ANNUAL PERIOD AND 
IN REJECTING PETITIONERS! AND INTERVENOR'S 
CONTENTION THAT TRANSIT'S RATES OF FARE 
SHOULD BE FIXED AT A LEVEL DESIGNED TO PRO- 
DUCE LESS THAN THE ALLOWED RATE OF RETURN 
ON THE ASSUMPTION THAT TRANSET MIGHT RECEIVE 
THE DIFFERENCE IN THE FORM OF A SUBSIDY PAY- 
MENT UNDER THE SCHOOL SUBSIDY LAW. 


The Commission in interpreting the School Subsidy Law 
stated: 


"The school fare subsidy legislation is a 
type of after-the-fact remedy available to provide 
additional compensation to the carrier in the 
event the Commission overstated the net revenue 
projections, resulting in the carrier not making 
a fair return. It may also be classified as a 
contingency type of relief for an industry con- 
fronted with more than the normal contingencies.” 
(Opinion, p. 40) 


Petitioners and Intervenor argue that Transit's projections 


of revenues for the future annual period should include an 
estimate of scttool fare subsidies which, they assert, are payable 
to Transit under the School Subsidy Law. 

The Commission's interpretation of the School Subsidy 
Law is the correct one. 

A basic Congressional policy in adopting the School 
Subsidy Law was that taxpayers of the District of Columbia would 
be called upon to bear the burden of transporting school children 
only if fares fixed without reference to the possibility of 
payment of the subsidy failed to provide Transit with the rate 


of return determined by the Commission to be fair and reasonable. 


A. The Purpose And Effect Of 
The School Subsidy Law 


The policy underlying the passage of the School Subsidy 


Law was clearly enunciated without equivocation on page 4 of S. 


Rep. No. 875, 87th Cong., lst Sess. (1961), as follows: 


"Annual Cost 


"Insofar as the cost of this bill annually 
to the District of Columbia, the following must 
be considered, An estimated 5,442,000 fares are 
paid annually by schoolchildren at the existing 
10-cent rate. The present lowest adult fare is 
20 cents. With the committee recommending that 
the amount to be paid in subsidy to the carriers 
should be governed by the rate of return estab- 
lished by the appropriate regulatory agency in 
the carriers' last rate case, there would be no 
reason to expect a substantial school fare subsidy 
Since rates are fixed so as to provide the return 
allowed," 


Indeed, the Board of Commissioners of the District of Columbia 
had conditioned its approval of the legislation on its under- 
standing that since "... rates are fixed so as to provide the 
return allowed, there would be no reason to expect a substantial 
school fare subsidy."* 

It was with the same understanding that Congress enacted 
the legislation. Thus, in adopting the School Subsidy Law, 


Congress relied on the fact that "... there would be no reason to 


* Letter dated June 19, 1961 from Walter N. Tobriner, President, 
Board of Commissioners, D. C., to the Honorable Alan Bible, 
Chairman, Committee on the District of Columbia, United States 
Senate, part of the Stenographic Transcript of Hearings Before the 
Subcommittee on Fiscal Affairs of Senate District Committee, 

87th Cong., lst Sess. at 63 (July 19, 1961). For the convenience 
of the Court, the full text of the letter is quoted in the appendix. 


expect a substantial school fare subsidy since rates are fixed 
so as to provide the return allowed." 

Accordingly, it is evident that the purpose of the 
subsidy is to provide payment only if Transit's fares, which 
" .. are fixed so as to provide the return allowed," fail (in 
District of Columbia operations) to actually produce the return 
that they were intended to produce, i.e., if, exclusive of any 
school subsidy, they fail to produce the rate of return determined 


to be fair and reasonable in the " 


-.. last rate case.” In light 

of this evident purpose, there is no justification for guaranteeing 
the payment of subsidies by building such payments into Transit's 
fare structure. But this would be the effect of adopting the 


assertion made by Petitioners and Intervenor. 


Under Petitioners’ and Intervenor's construction, the 


Commission would establish fares which would be deliberately con- 
ceived at the outset to be too low to provide the desired rate of 
return, relying on the subsidy to make up the difference. Thus, 
the Commission would guarantee that a subsidy must be paid. 

If Congress had intended to guarantee annual school 
subsidy payments, it would simply have provided for a fixed 
subsidy, payable automatically to Transit without regard to the 
rate of return earned by Transit; or provided that in determining 
Transit's fare structure the Commission should include some pro- 
jected subsidy payment as an income item. However, Congress did 


neither. 


Congress indicated its rejection of the guarantee con- 
cept by rejecting several earlier school fare bills which were 
designed to provide Transit with guaranteed subsidy payments 
(S. 1745, 87th Cong., Ist Sess. (1961); H.R. 6634, 87th Cong., 
ist Sess. (1961); S. 803, 86th Cong., 1st Sess. (1959); S. 801, 
86th Cong., 1st Sess. (1959); H.R. 3664, 86th Cong., 1st Sess. 
(1959); H.R. 3663, 86th Cong., 1st Sess. (1959); S. 4091, 85th 
Cong., 2d Sess. (1958); S. 4090, 85th Cong., 2d Sess. (1958); 
H.R. 12333, 85th Cong., 2d Sess. (1958); H.R. 12332, 85th Cong., 
2d Sess. (1958)). 

In rejecting the guarantee concept, Congress made it 
clear that all it wished to do in the School Subsidy Law was to 
provide for the possibility of a subsidy payment contingent on 
the happening of a specified event, viz., the failure of Transit's 
District of Columbia operations to earn the rate of return pro- 


vided by the Commission in Transit's "... last rate case." As 


stated at page 2 of S. Rep. No. 875, supra, under the School 


Subsidy Law the Commission 
" J. would certify annually to the Board of 


Commissioners of the District of Columbia 
the amounts, if any, owing to each common 


carrier for the preced fiscal year." 

(Underscoring Suppited.) 
The words "if any" emphasized above clearly point up the contin- 
gent nature of the subsidy. 


B. Petitioners! And Intervenor's 
Interpretation 


Petitioners ‘and Intervenor contend that the purpose of 


the legislation was to provide Transit with additional revenues 
so as to forestall a rate increase and to place the cost of trans- 
porting school children at reduced fares exclusively upon the 
taxpayers of the District of Columbia rather than on the adult 
farepayers of Transit. Although Transit agrees that Congress 
intended to forestall rate increases and to place the cost of 
transporting school children at reduced fares on the taxpayers, 
Transit submits that Petitioners' and Intervenor's limited 
interpretation of the statute fails to give effect to the full 
Congressional intention which included an overriding commitment, 
clearly expressed above, that the cost of the subsidy payment 
would be kept at a minimum. 

Neither Petitioners nor Intervenor give effect to the 
Congressional intent expressed in the Senate report quoted above. 
Petitioners characterize the language of the Senate report as 
"ambiguous" (Petitioners! Brief, p. 20). Intervenor is more 
candid; it admits that the Congressional intent expressed in the 
Senate report is inconsistent with Petitioners’ and Intervenor's 
interpretation of the statute. However, Petitioners and Intervenor 
contend that although payment of the subsidy is clearly contingent 
upon the happening of a specified event, it should nevertheless 


be regarded as guaranteed and firmly payable annually and, there- 


fore, some sae thereof should be estimated and included as an 


income item in forecasting Transit's revenues for the future annual 
period. 


Petitioners and Intervenor are in error. What they are 


seeking is not interpretation but legislation. They are seeking 
to turn a contingent payment into a fixed guaranteed payment. 
To construe the statute in the manner contended by Petitioners 
and Intervenor will not give effect to the statute; it will 
change it. Only by adoption of the construction that has been 
given the School Subsidy Law by the Commission will the statute 
be applied in a manner entirely consistent with the full Con- 
gressional policy. As the Commission stated: 
" .. if, as suggested, the Commission were 

to assume in determining available revenues for 

the applicant that the applicant would receive 

the maximum school fare subsidy payment, then the 

basic purpose of the legislation would be vitiated." 

(Opinion, p. 40) 

Under the Commission's interpretation, the statute 


will have the effect of (1) providing Transit with additional 


revenues so as to forestall rate increases; (2) placing the cost 


of transporting school children at reduced fares on the taxpayers 
of the District of Columbia; and (3) keeping the cost of the sub- 
sidy at a minimum. 

All of these required objectives will be given effect 
in the following manner under the Commission's interpretation: As 
the Senate report contemplates, the Commission has fixed Transit's 
rates of fare so as to produce the rate of return allowed. This 
keeps the subsidy cost at a minimum. But assume that at the close 
of Transit®s current fiscal year a determination is made that 
Transit should receive a subsidy payment, and assume further that 


when such subsidy is added to Transit's net operating income for 


the fiscal year, the total provides Transit with the prescribed 
rate of return.+ Then, in such a situation, Transit would not 
be entitled to a fare increase by virtue of the failure of the 
prescribed fare structure to achieve the prescribed rate of return. 
In this way, the subsidy will forestall rate increases and will 
place the cost of transporting school children on ail the: tax- 
payers of the District of Columbia. 
C. Forecasting The Contingent Payments 
Petitioners contend that to support its interpretation 
of the School Subsidy Law the Commission relied upon accounting 
difficulties in estimating the subsidy and that "WMATC's 
Reliance Upon Administrative Ease is Unbecoming And Misplaced" 
(Petitioners' Brief, p. 21). | 
Petitioners have misinterpreted the Commission's Opinion. 
The Commission, in referring to the accounting that would be 
necessary to construe the legislation in accordance with Petitioners’ 
interpretation, stated: 


"Do accomplish such a feat in connection with past 
operations would present a laborious task; to under=- 
take to acconp) rs) such a feat prospectivery would 
be an impossibility. en accurate allocations 
covering past operations could not serve as an accu- 
rate basis for future allocations since the demand 
for future transportation service may be at consid- 
erable variance with past requirements." (Opinion, 
p. 41) (Underscoring supplied.) 


Thus, the Commission has not relied "... upon administrative 
ease..." to avoid fulfillment of its obligations; it has merely 
stated that in view of the contingent nature of Transit's right to 


subsidy payments, it is simply not possible to arrive at any 
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determination that can be used in forecasting future events. 
As the Commission recognized, application of the School 
Subsidy Law is 


" .. confined to ‘mass transportation operations 
in the District of Columbia.t" (Opinion, p. 40) 


But the Commission establishes Transit's fair and reasonable rate 
of return on mass transportation operations for the entire Wash- 
ington Metropolitan Area, which includes parts of Maryland and 
Virginia as well as the District of Columbia. 

The subsidy is payable only when "... net operating 
income from mass transportation operations in the District of 
Columbia ... on its gross operating revenues in the District of 
Columbia ..." is less than a percentage figure equal to the rate 
of return established in Transit's last rate case for mass transpor- 
tation operations in the entire Washington Metropolitan Area. 

The fact is that under the School Subsidy Law Transit 
may experience a deficient system-wide rate of return and still 
not be entitled to payment of any subsidy because its District 
of Columbia rate of return may equal or exceed the percentage 
figure established system-wide for the entire Washington Metro- 
politan Area in the last rate case. 

The significance of this application of the School Sub- 
sidy Law is underscored by the fact that Transit's rate of return 


on operations in the District of Columbia always exceeds its 


system-wide rate of return. Thus, it is impossible to compute 


in advance the amount of the school fare subsidy which can reason- 


ably be expected to be payable to Transit in its future annual 


period. 
As the Commission said: 


" .. it is possible that net earnings from mass: 
transportation operations in the District of 
Columbia would reflect a proper rate of return 
contemplated under the aforementioned law, and 
yet the net earnings from applicant's over-all 
operations would reflect a much lower return. 
In such a case applicant would not be entitled 
to a subsidy even though its net earnings from 
its over-all operations failed to produce an 
adequate return." (Opinion, p. 41)* 


D. Conclusion 

The Commission properly interpreted the School Subsidy 
Law. It recognized that Congress did not intend to provide 
Transit, as Petitioners and Intervenor contend, with a guaranteed 
subsidy. As the Commission stated: 


" .. had this been the real intent of the legis- 
lation it would have been a simple matter to 
draft a law merely providing for the payment of 
a subsidy equal to the number of school fare 
rides multiplied by the difference between the 
school fare and the lowest adult fare.” 
(Opinion, p. 40) 


¥®_ On page 22, f.n. 10, of Petitioners' Brief, it is suggested that 
in view of the unforeseen contingencies, perhaps the Commission 
should use "... somewhat less than the full amount of the available 
subsidy..." in forecasting future revenues. Then, at page 35 of 
Petitioners! Brief, recognition is given to the fact that as much 

as 54.3% of the amount, if any, received as a subsidy payment may 

be payable as federal and District of Columbia income and rranchise 
taxes. Thus, under Petitioners' view the Commission should 
"euesstimate" some amount as the subsidy payable, reduce it by 54.3% 
because of the possibility of taxes and include the balance in the 
Commission's otherwise rationally determined projections of income. 
Petitioners cannot even guess at an appropriate amount of the 
subsidy that should be used in forecasting Transit's revenues. 
Nevertheless, they criticize the Commission for realistic recognition 
that entirely contingent possibilities of income cannot be included 
in its projections. 
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Congress did not do so; indeed, as indicated above, it rejected 


several bills specifically designed to do so. 

In addition, the Commission recognized the clear Con- 
gressional intent that the cost of the subsidy to the taxpayer 
was to be kept at a minimun. 

Finally, consistent with Congressional intent that the 
subsidy payment be contingent on Transit's failure to achieve a 
rate of return established by the Commission, the Commission 
recognized that such a contingent possibility of income must not 
be included in the projections on which are based Transit's rates 


of fare. 


POINT IT 


THE COMMISSION WAS CORRECT IN ALLOWING 
CERTAIN AMOUNTS AS OPERATING EXPENSES OF 
TRANSIT TO PROVIDE FOR THE UNRECOVERED 
VALUES OF ABANDONED STREET RAIL PROPERTIES. 


The Commission held that Transit should be permitted 
to continue depreciation charges for recovery of roracccinary, 
losses resulting from the abandonment of rail properties. It 
found: | 


" .. that the investors in applicant and/or pre- 
decessor companies have not, during the useful 

life of these properties, been compensated for 
assuming the risk that the rail properties and 
facilities would become inadequate or obsolete 
beford the investment in them was entirely recovered 
throug either (1) rates of return, (2) depreciation 
charges, (3) the alleged bargain obtained by appli- 
cant in purchasing the property in 1956, cay profits 
from sale of other property or (5) in any other 
manner discussed in the record." (Opinion, pp. 34-5) 


Petitioners and Intervenor contend the Commission committed error, 


A. Background Of Transit's Depreciation 
Charges For Abandoned Rail Properties 


Under Section 7 of its Franchise (DCT ex. 18), Transit 
was required to convert all its rail operations to bus operations 
on or before August 15, 1963. This conversion was completed in 


January of 1962 (Tr 34). 


im tnb rate proceeding conducted before the PUC in 1960, 


while Transit was in the midst of its conversion program, it 

became Se arenaienae as of December 31, 1959 the net undepreciated 
cost of rail facilities to be converted amounted to $5,121,644 

(pcT ex, 46A; Tr 65). ‘The normal depreciation charges then applic- 


-18- 


able to the rail property to be converted would have provided 
for recovery of only $2,953,270 of such undepreciated cost by 
the conversion date of August 15, 1963 provided in Transit's 
Franchise (Stf ex. 16). Acting upon the recommendation of its 
staff, the PUC, in Order No. 4631, dated March 2, 1960 (DCT ex. 


46), permitted Transit! to add to its normal depreciation charge 


for the rail property a special depreciation charge in the annual 
amount of $295,500 ($24,625 per month). ‘The monthly total of the 
regular and special depreciation charges was $92,516. The $92,516 
monthly depreciation charge was designed to provide for recovery 
py August 15, 1963 of approximately 49% of the $5,121,644 net 
undepreciated cost of rail property (DCT ex. 46A, p. 16; Stf 

ex. 16; Tr 66, 712-3). 

The recovery was limited to 49% of the $5,121,644 un- 
depreciated cost because at the time of PUC Order No. 4631, 
Transit had completed only 49% of its conversion from rail to 
bus facilities (DCT ex. 46A, pp. 16-7). The $92,516 monthly 
depreciation charge, adopted by the Commission, through August 
15, 1963 will permit Transit to complete its recovery of only 
such 49% (fr 712-3). 


B. Propriety Of The Depreciation Charge 
Petitioners and Intervenor contend that: (a) relying 


on this Court's decision in Washington Gas Light Co. v. Baker, 
88 App. D.C. 115, 188 F.2d 11 (1950), cert. denied, 340 U.S. 
952 (1951), the nature of the inquiry by the Commission in 


determining whether investors were compensated for the risk of 
obsolescence was too broad, (b) in any event, the investors had 
been previously compensated for the risk of obsolescence, and 
(c) the depreciation charge is for a non-recurring item and 
therefore should not have been allowed. 

1. Nature of the Inquiry 

Petitioners contend that it was error for the Commis- 
sion to consider evidence pertaining to the compensation of 
investors of Transit's predecessor. They say that the Commission 
should have restricted the inquiry to whether or not the inves- 
tors of Transit have been compensated. | 

In Washington Gas Light Co. v. Baker, supra, this 
Court held that it was proper to allow a write-off of abandoned 
utility property so long as the investors had not been compen- 
sated previously for the risk of obsolescence through prior 
depreciation or a rate of return during the service life of the 
properties. The Court stated: 

"It thus becomes relevant to determine whether 

or not investors have, duri the useful life 

of this property, been compensated for assuming 

the risk that it would become inadequate or ob- 

solete before the investment in it was entirely 

recovered. Such compensation may have been made 

either through the inclusion of obsolescence 

(1) as one of the elements used in calculating 

depreciation expense, or (2) as a risk considered 

in fixing the permissible rate of return." (88 

App. D.C. at 123-4, 188 F.2d at 19-20) (Underscoring 

supplied.) 


In Bgbehick v. Public Util. Comm'n, supra, this Court 


reaffirmed its holding in the Baker case and upheld the propriety 


of permitting write-off of abandoned utility property if the 


investors have not been compensated for the risk of obsolescence 


1 " 


--- during the useful life of this property... . 
From the language quoted above from Baker, it is ap- 
parent that an investigation of whether investors have been 
compensated for abandonment of property would not be complete 
unless it covered the entire useful life of the property in 
question. Certainly, in this very case, if the evidence estab- 
lished that although Transit's investors had not been compensated 
for the abandonment risk, the investors in Transit's predecessor 
had been so compensated, Petitioners would not be contending that 
the evidence of prior compensation should be disregarded. It was 
necessary and proper for the Commission to consider the entire 
useful life of the property in determining whether investors have 
been compensated for the risk of obsolescence and abandonment. 
2. Compensation of Investors 


Petitioners and Intervenor argue that Transit's inves- 


tors have been compensated by (a) the temporary use of a compro- 


mise rate base, (b) the realization of gains on the disposition 
of property resulting from the conversion from rail to bus service 
and (c) the realization of excess salvage from the abandoned rail 
properties. 

In the Baker case it was held that investors may be 


compensated for the risk of opsolescence in either of two ways: 


"... (1) as one of the elements used in calculating 
depreciation expense, or (2) as a risk considered 
in fixing the pe eas rate of return." (88: App. 
D.C. at 124, 188 F.2d at 20) 
As the evidence of record indicates and Intervenor concedes 
(Intervenor's Brief, p. 26), investors have never been compensated 
through either of these two means. 
With regard to depreciation, Mr. Flanagan testified 


and supported his testimony with documents (Tr 1307-26) that 


throughout the history of Transit and its predecessor, the PUC 


had always found that reserves for depreciation with regard to 
such properties were deficient. This evidence was uncontroverted. 

With regard to the rate of return provided Transit and 
its predecessor during the useful life of the abandoned rail 
properties, Mr. Flanagan presented evidence that for the period 
of 1934 through 1961 the rates of return earned on the companies 
annual average rate bases were, in almost every instance,: less 
than the rate of return that the PUCIad determined to be fair. 
The average rate of return earned from 1934 through 1961 was only 
4,365 on average rate bases (DCT ex. 38B). If the averages are 
adjusted to reflect a rate of return on the compromise rate base 
that was in effect from 1956 through 1961, the average rate of 
return for the years 1934 through 1961 was only 4.5% (DCT ex. 
383; Tr 1305). 

Thus, it is evident that investors of neither Transit 
nor of Transit's predecessor have ever been compensated for the 


risk of obsolescence either through rate of depreciation or rate 


of return provided to the companies. Indeed, as Mr, Flanagan, 
formerly Chairman of the PUC, testified, at no time did the PUC 
take into account the risk of obsolescence and abandonment in de- 
termining either depreciation rates or rates of return (Tr 1307). 
Based on this evidence, the Commission found that: 


"Applicant's depreciation rates, which did 
not provide for the risk of obsolescence, have 
been under the continuing supervision of the 
District of Columbia Public Utilities Commission 
pursuant to Section 8, Paragraph 16, P.L. 435. 

The rates of return of applicant and predecessor 
companie s have been generally lower than authorized 
by the regulatory body and these rates of return 
did not take into consideration the risk of obso- 
lescence. Based on this record, to deny applicant 
the right to recover the sum of $693,870, would be, 
as a matter of substance, confiscation of appli- 
cant's property." (Opinion, p. 34) 


@. Increase in Rate Base 


Intervenor agrees that based on the record "... the 


farepayers have not been charged for the abandoned rail equipment 


through increased rates of depreciation or increased rates of 
return" (Intervenor's Brief, p. 26). However, Intervenor and 
Petitioners claim that the Commission "... ignored the contention..." 
that Transit's investors were compensated through enlargement of 
the rate base upon which Transit's rates of return were computed. 
Actually, the Commission did not “ignore” the contentions 
of Petitioners and Intervenor. It considered them and, quite 
properly, rejected them (Opinion, p. 31). 
To support their contentions, both Petitioners and 
Intervenor place heavy reliance on the fact that in 1957 the PUC 
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established a “compromise rate base” for Transit and in doing 

so expressed its belief that the return to be provided on such 
compromise rate base would produce a higher than normal return 
on equity capital (PUC No. 3592, November 27, 1957, DCT ex. 7). 
Their reliance is misplaced because the compromise rate base 

was considerably lower -- rather than higher -- than it should 
have been. The rate of return provided thereon was less -- rather 
than more -- of a return on equity than the one to which Transit 
and its investors were entitled. That the return on Transit's 
equity may have appeared higher than normal was the result of 
Transit's form of capitalization which had been approved at the 
time Transit was given its Franchise; it was not the result of a 
PUC intention to compensate investors for risks of premature 


abandonment. 


i, The Compromise Rate Base 


Under its Franchise and the applicable law*, from the 


commencement of operations on August 15, 1956, Transit was en- 
titled to a rate base in an amount equal to the fair value of 
ts properties. | 
On August 8, 1956, the PUC adopted findings relating 
to a rate base of Transit's predecessor with reference to the 


very properties at issue here (DCT ex. 22). In those findings, 
' ‘ 


¥ Public Utilities Law of the District of Columbia, Act of 
March 4, 1913, 27 Stat. 974, 978; 43 D.C. Code §§$101, 306. 
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the PUC established the rate base of Capital Transit Company in 


the amount of $23,420,691. In doing so, it stated at page 4 of 


its findings (DCT ex. 22): 

"The rate base determined by us is as near to a 

precise measure of the fair value of the property 

for rate making purposes as, in our opinion can be 

determined. When an appropriate rate of return is 

applied to that amount, it will produce results 

that will give the investors a fair return on that 

which they have devoted to public use and will not 

require the public to pay more than reasonable fares 
for the service received." 

The PUC findings of August 8, 1956 were made subsequent 
to the execution and delivery of the purchase agreement between 
Transit and Capital Transit Company dated July 7, 1956 (DcT 
ex. 24) and subsequent also to the date of enactment of Transit's 
Franchise (July 24, 1956). 

On August 15, 1956, exactly one week after the PUC had 
established a $23,420,691 rate base for the properties of Capital 
Transit Company, Transit closed its agreement with Capital Transit 
Company and acquired all of Capital Transit Company's assets, 
subject to all its liabilities. 

The $23,420,691 rate base established by the PUC for 
Capital Transit Company on August 8, 1956 was substantially 
identical with the $23,879,041 net book value of the assets ac- 
quired by Transit on August 15, 1956 (DCT ex. 7). 

The $23,420,691 rate base of August 8, 1956 represented 
historical cost which had been used consistently by the PUC for 


determining the rate base of Capital Transit Company. 


It is apparent that the "... fair value..." of Capital 
Transit Company's properties between August 8 and August 15, 1956 
did not change. In the case of property devoted to the public 
service, a principal factor governing fair value is Wl  .0i the 
probable earning capacity..." of the property so devoted (Smyth 
v. Ames, 169 U.S. 466, 547 (1898)). It is unrealistic to 


believe that : earning capacity of the properties acquired by 


Transit from Oapital Transit Company changed in any way between 
August 8 and August 15, 1956. Congress recognized and approved 
this view when, knowing about Transit's small capitalization, it 
ordered Transit to maintain the same schedule of rates on commence— 
ment of its operations as the schedule which was in effect for 
Capital Transit Company under the PUC's rate base determination 
of August 8, 1956 (Franchise §5, DCT ex. 18). : 

In BUC No. 3592, dated Novemoer 27, 1957 (DcT “ 7), 
the PUC adopted what has come to be referred to as the “compromise 
rate base." In arriving at this rate base, the PUC averaged 
Transit's historical cost rate base and the rate base which would 
result if the full amount of the acquisition adjustment account 
were deducted from the historical cost rate base. Transit has 
always contended, and still does, that the PUC erred in failing 
to adopt historical cost as Transit's rate base. Under its 
Franchise, Transit was entitled to a return on the fair value 
of its properties and historical cost was the most accurate measure 


of fair value. Thus, instead of being too high, as Petitioners 
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and Intervenor contend, the compromise rate base was substantially 
too low. 


ii. Rate of Return on the 
Compromise Rate Base 


Further, consideration of the express purpose for the 
PUC's use of the compromise rate base, as stated in its opinion, 
shows clearly that the PUC never undertook to compensate Transit's 
investors for the risk of abandonment of rail properties and, 
indeed, had specific announced purposes for its actions which 
preclude the imputation that compensation of investors for 
abandonment losses was involved. The PUC stated (DCT ex. 7, 
p. 2): 


"J. we have given consideration to a number 
of factors, including the following: 


"(1) The unusual circumstances associated 
with the acquisition of the Company's franchise and 
the beginning of operations on August 15, 1956; 


"(2) The realization that we are dealing 
with a new enterprise; 


"(3) The urgent need for new bus equipment 
to replace equipment presently in use; 


"(4) The mandatory requirements of the fran- 
chise for initiating and carrying out of a gradual 
conversion from street railway to bus operations 
over a period of seven years; 


"(5) The requirements for cash to replace 
street cars and buses; and 


"(6) The requirements for cash to cover the 
cost of track removal and repaving scheduled to 
begin in the year 1958." 


In view of its -normous undertakings, Transit had a great need 
for cash in the immediate future. The PUC saw the need and sought 
to fill it -- not for the benefit of Transit or its investors but 
for the benefit} of the riders. As the PUC put it, its action was 
taken in 

" .. the interests of the people of the District 

of Columbia and the transit riders in particular... 

to place the Company in a position of being able 

to raise the necessary amounts of new capital 

required for new equipment if the service is to 


be maintained at a satisfactory level." (DCT 
ex. 7, Pp. 7) 


As for the contention that because Transit's rate of 
return was peeea on the compromise rate base its investors have 
been compensated through a high return on book equity it is 
Transit's submission that because it was legally entitled to a 
return based on historical cost rate base, the return to its 


investors was inadequate ratrer than high. Indeed, as the PUC 


expressly recognized when it adopted the compromise rate base, 


what might seem a high return on equity in some companies would 


barely cover Transit's interest requirements (DCT ex. 7, p. 7). 
Moreover, the Commission's well-taken answer to’ the 
same contention (that Transit's investors have been compensated 
through a high return on book equity) is that the attempt to re- 
late past earnings to return on equity or on investment is not 
proper here because compensation of investors for abandonment 
losses resulting from conversion was not one of the factors 


considered by the PUC in the rate making process (Opinion, p. 31). 


As a matter of law, the Commission's answer in this regard is 


correct (see United States v. Public Util. Comm'n, 81 App. D.C. 
237, 240, 158 F.2d 533, 536 (1946), cert. denied, 331 U.S. 816 (1947) 


The Commission has viewed the entire earnings history 
of Transit and its predecessor and determined that return on 
equity was not used as a means to compensate investors. Petitioners 
and Intervenor have not shown that there was error in the Commis- 
sion's determination. 

b. Realization of Capital Gains 

Petitioners and Intervenor contend that capital gains 
realized by Transit on the sale of the terminal at Georgia and 
Eastern Avenues and on the sale of the Fourth Street Shops should 
be used to offset the depreciation of abandoned rail properties 
because the gains arose from the abandonment of rail properties 
and the conversion to bus operations. The contention is not 
supported by the record. 

The uncontroverted evidence of record was that the sale 
of the Georgia and Eastern Terminal did not result from the con- 
version program (Tr 807-11) and hence it is equally uncontroverted 
that Transit's profit of $183,358 realized on such sale could 
not and did not result from the conversion program. Thus, it 
may not be argued that the gain from the sale of this property 
should be offset against losses arising from Transit's conversion 


program. 


The argument that gain from the sale of the Fourth 
Street Shops should be used as an offset against depreciation is 
equally without merit. The sale of that property was not the 
result of the conversion program; as PUC Order No. 45775 gated 
September 30, 1959, indicates, the Fourth Street Shops were sold 
under threat of condemnation to make way for the southwest 
Redevelopment Program. 

In arly event, because of Transit's treatment of the 
proceeds, the transit riders have been more than adequately per- 
mitted to share in the profit. Pursuant to order of the PUC 
(Order No. 4577; see Tr 1006), Transit took out of the proceeds 
of the sale and credited to the depreciation reserve the amount 
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of $1,077,824 -- which was $613,661 more than required to equate 


the balance in the depreciation reserve with the applicable balance 


in Transit's property account. 

At the time of the sale, the debit balance in the property 
account (attributable to the Fourth Street Shops) was $1,077, 824 
(the historical cost of the properties) and the credit balance 
in the depreciation reserve applicable to those properties was 
$613,661. In order to equalize the credit and debit palances, 
the depreciation reserve account needed only $464,163 out of the 
proceeds of the sale. Even though only $464,163 was necessary to 
equalize the credit balance in the depreciation reserve with the 
debit balance in the property account, the PUC ordered Transit 


to remove from the proceeds of sale and credit to the depreciation 


reserve not only the $464,163 required for equalization, but 
also an additional $613,661. 

This second $613,661 represented a duplication of the 
$613,661 credit balance which was already in the depreciation 
reserve before the sale. The prior $613,661 credit balance had 
been made up of amounts credited by Transit to its depreciation 
reserve by annual depreciation charges over the years of service 
life of the properties. That $613,661, accrued over the years 
of service life, represented the annual charges resulting from 
use of the properties and loss of service life. 

When, in January of 1959, it developed that Transit 
was able to sell the properties at a price higher than their his- 
torical cost, the PUC took the position that there had been no loss 
of service life over the years of use and that the first $613,661 
of depreciation accruals could not be treated as attributable to 
the loss of service life of the properties. Accordingly, the 
PUC ruled that the first $613,661 in the depreciation reserve had 
to be treated as if it were attributable to other properties of 
Transit, with the resylt that, in addition to the equalizing 


$464,163, an additional amount of $613,661 had to be taken out 


of the proceeds of sale of the properties and credited to the 
depreciation reserve to replace the first $613,661 which the PUC 
had decided to allocate to the other properties. 

The $613,661 credit to depreciation reserve constitutes 


a benefit to the riders at the expense of Transit's investors. 


After deducting the $464,163 and the $613,661, the 


balance ($1,787,778) of the net proceeds of the sale were held 
by the PUC as properly belonging to the earned surplus account 
(to benefit the investors) and were ordered to be so credited, 

As PUC Order No. 4577 indicates, the Fourth Street 
Shops were sold under threat of condemnation proceedings and had 
to be replaced by Transit. Transit did build a new maintenance 
shop to replace the Fourth Street Shops and the cost thereof was 
$3,500,000, well in excess of the total proceeds - let alone 
profits - from the sale of the Fourth Street Shops (Tr 3h). 
Thus, at the time of the commencement of the hearings before the 
Commission in this case, all of the proceeds from the sale of the 
Fourth Street Shops, together with substantial amounts in addition 
thereto, had already been invested in the new maintenance facili- 
ties devoted to public service. Obviously then there is no merit 
in the argument that Transit's investors have been compensated 
for the unrecovered cost of abandoned rail property because of 
the gain recorded in the Fourth Street Shops' transaction. 

Finally, even if it is assumed for argument that the 
$1,787,778 ordered by the PUC to be credited to earned surplus 
resulted from the conversion program, nevertheless, such gain 
could not be used to offset the depreciation provided for the 
obsolescence and abandonment of the rail properties. of the 
$1,787,778 credited to earned surplus pursuant to PUC order No. 
4577, $950,568 was attributable to the sale of land and $837,210 


} 
t 


was attributable to the sale of other property. That land is 
non depreciable property is axiomatic. That in this case the 
other property sold by Transit is also to be treated as non- 
depreciable follows from the accounting treatment prescribed by 
the PUC whereby the property was treated as having had no loss 
of service life. As the Commission correctly held in reliance 
on Board of Pub. Util. Comm'rs v. New York Telephone Co., 271 
U.S. 23 (1926), Transit's profits on the sale of non-depreciable 


property belong to the investors not the riders -- just as the 


investors and not the riders mst suffer any losses which may be 


realized on the sale of such property. 
In the New York Telephone Co. case, supra, the Supreme 
Court reviewed the issue of the claim of ratepayers to property 
acquired by 2 utility and devoted to public use. The Supreme 
Court stated: 
“Customers pay for service, not for the 
property used to render it. Their payments are 
not contributions to depreciation or other 
operating expenses or to capital of the company. 
By paying bills for service they had not acquired 
any interest, legal or equitable, in the property 
used for their convenience or in the funds of the 
company." (271 U.S. at 32) 
Thus, gains realized on the sale of Transit's property belong 
to Transit and may not be used as an offset against properly 
chargeable depreciation expenses. 
ec, Excess Salvage 
Petitioners and Intervenor contend that even if they 


are wrong in their other contentions, the Commission erred in 


permitting depreciation of the abandoned rail facilities in the 
full amount of $693,870 since Transit has realized excess salvage 
from such properties in the amount of $372,132. Again, Petitioners 
and Intervenor are wrong. Their contention is not supported by 
the record; no witness testified that Transit had realized excess 
salvage of $372,132. 

As the record indicates (Tr 716-8), a staff witness 
testified that one item of copper salvage had produced approxi- 
mately $372,000 more than had been originally anticipated. However, 
when that witness was asked whether the excess salvage should be 
used as an offset to the depreciation accrual on rail facilities 
he declined to fso recommend because of the possibility that the 
$372,000 item gf excess salvage had been offset by some other item 
of insufficient salvage (Ir 717). In addition, the same witness 
indicated that, depending on the accounting treatment given the item, 
there may not have been any excess copper salvage at all (Tr 718). 
Thus, there was no evidence that excess salvage has peantreatizeds 

It follows that this situation cannot be compared, as 
Petitioners and Intervenor contend, with the situation in the 
Bebchick case where it was an uncontroverted fact that $1,200,000 
in excess depreciation of buses had been recorded on Trensit's 


books. 


3. Non-Recurring Expense 


The Commission stated that depreciation of the abandoned 


rail properties: 


" .. is an actual part of applicant's projections 

of experience for calendar year, 1963, and should 

be included as a part of the depreciation expense." 

(Opinion, pp. 33-4) 

Both Petitioners and Intervenor contend that the Commis- 
sion erred in permitting continued depreciation of the abandoned 
rail facilities during 1963 since this item is a non-recurring 
expense. They contend that providing a fare increase for 1963,. 
when this item of expense will end in August of 1963, is unfair. 
This contention is in error and cannot be supported, 

In the Bebchick and Baker cases, this Court has approved 
the write-off of abandoned facilities where there has been no 
prior compensation. But obviously, every write-off of abandoned 
property is a non-recurring expense. Disallowance of the write- 
off charge because it is non-recurring would entirely undo the 
holding permitting recovery of undepreciated cost. 

Further, that the write-off expense will not occur after 
August 1963 does not affect the Commission's grant of a fare 
increase. The grant was based only in slight measure on the 
inclusion of the write-off charge and although this one charge 
will decrease it was clearly established in the record that other 
items of expense will increase for Transit during the time the 


new fare is in effect, For example, the uncontroverted evidence 


of record was that Transit's labor costs would increase by an 


additional $1,000,000 during 1964 pursuant to the contract 
Transit entered with its union on November 1, 1962. 


e 
C. Conclusion 


Tne Comulssion's holding that Transit should be permitted 


to continue depreciation charges for recovery of extraordinary 
losses resulting from the abandonment of rail properties was 
clearly supported by the evidence of record and was correct as 
a matter of law. 
It is evident (as Intervenor admitted in its Brief, 
p. 26) that tthe evidence of record established that the investors 
of Transit and its predecessor were never compensated for the 
risk of obsolescence of the rail facilities during the life of 
such facilities through rates of depreciation or rates of return. 
In faddition, the Commission was justified in finding 
that the investors had never been compensated through either the 


realization of sales gains or excess salvage, There was no sub- 


stantial evidence of record to support either of these contentions . 


‘ 


POINT III 


THE COMMISSION WAS CORRECT IN FINDING AND 
CONCLUDING (A) THAT AN OPERATING RATIO BETWEEN 
395% and 95.2% FALLS WITHIN THE RANGE OF A FAIR 
RETURN, (B) THAT NET OPERATING INCOME OF AP- 
PROXIMATELY $1,480,000 IS FAIR AND REASONABLE 
AND CONSTITUTES A FAIR RETURN FOR THE FUTURE 
ANNUAL PERIOD, (C) THAT THE FORMERLY EXISTING 
FARE STRUCTURE WAS UNJUST AND UNREASONABLE 

AND WOULD NOT PRODUCE SUCH NET EARNINGS AS TO 
MAKE INVESTMENTS IN TRANSIT ATTRACTIVE TO 
PRIVATE INVESTORS, TO SERVICE ITS DEBT, TO PAY 
REASONABLE DIVIDENDS AND RETAIN A REASONABLE 
PORTION THEREOF IN ITS BUSINESS AND (D) THAT 

IN DETERMINING REASONABLE EARNINGS AND A FAIR 
RATE OF RETURN OF TRANSIT PRIMARY CONSIDERATION 
MUST BE GIVEN TO THE OPERATING RATIO THEORY.* 


The Commission found that the fares authorized by its 
Order would provide Transit with a rate of return of 4.87% 
which it considered to be fair and reasonable. It stated: 


"The Commission, after considering the 
operating and financial needs of applicant, 
and all other relevant factors, concludes that 
an operating ratio of 95.08%, as established in 
the last previous rate case, still constitutes 
a fair return to applicant and that a net operat- 
ing income of about $1,480,000 is sufficient and 
proper to maintain the applicant in sound financial 
health and would provide adequate compensation for 
the investors." (Opinion, p. 51) 


Petitioners and Intervenor contend that the Commission's 
determination regarding a fair rate of return for Transit must be 


set aside because (a) the Order was not supported by appropriate 


* In No. 17,953, supra, Transit argues (Brief for Petitioner, 
Point IV) that the Commission erred in its findings that a rate 

of return of 4.87% was reasonable for Transit. Transit's position 
there is that the only substantial evidence of record supports a 
higher rate of return for Transit. Since a higher return should 
have been granted, a fortiori, the lower rate of return was not 
excessive, as Petitioners and Intervenor contend. 


findings; (b) the Commission failed to give weight to evidence 
supporting a contrary determination; (¢c) consideration was not 
given to the source and amount of capital contributed by investors; 
and (d) the Commission relied on the gross operating revenue 
method for determining a fair rate of return and did not give 
sufficient weight to other considerations. | 

The Supreme Court has outlined the basic requirements 


that must be met for income to be considered sufficient. In 


FPC v. Hope Natpral Gas Co., 320 U.S. 591, 603 (1944), the Court 
stated: | 


"Bronf the investor or company point of view it is 
important that there be enough revenue not only for 
operating expenses but also for the capital costs 
of the business. These include service on the debt 
and dividends on the stock. ... By that standard 
the return to the equity owner should be commensurate 
with returns on investments in other enterprises 
having corresponding risks. That return, moreover, 
Should be sufficient to assure confidence in the 
financial integrity of the enterprise, so as to 
maintain its credit and to attract capital." 


This Court, in Washington Gas Light Co. v. Baker, 


supra, discussed the nature of the inquiry that a Commission 
must make in determining that the basic requirements of a fair 
rate of return have been met. It stated: | 


"Essential to such an inquiry is a study of the 
capital costs of the business, such as service 

on thé debt and dividends on the stock, in the 
light of returns on investments in other enter- 
prises having a similar risk factor. Only upon 
such evidence can the Commission determine what 

is required 'to assure confidence in the financial 
integrity of the enterprise, so as to maintain its 
eredit and to attract capital.'" (88 App. D.C. 

at 120, 188 F.2d at 16) 


It is evident from the Commission's Opinion herein that 


the Commission made the necessary inquiry (see, e.g., Opinion, 


pp. 47-51). Thus, the Commission stated: 


"In the final analysis, the matter of fixing 
just and reasonable rates involves a balancing of 
the investor: and the consumer interests. From the 
investor point of view, it is important that there 
be enough revenue not only to cover operating expenses, 
but also for: the capital costs of the business. These 
include service on the debt, dividends on the stock 
and a reasonable portion of the earnings to be retained 
in the business for use of applicant. The consumer's 
interest is protected in that the Commission has given 
consideration to the need in the public interest of 
adequate and sufficient transportation service by 
applicant at the lowest cost consistent with the 
furnishing of such service." (Opinion, p. 50) 


A. The Order Of The Commission 
Was Amply Supported By Its 
Findings And Conclusions 


Petitioners and Intervenor contend that the Commission's 
determination of a fair rate of return was not supported by 
appropriate findings. 

The Commission in its Opinion stated that: 

"All statements of fact in this Order for which a 

finding was not entered, are hereby adopted by the 

Commission as additional findings of facts." 

(Opinion, p. 56) 

Thus, a review of the Commission's Opinion must be had 
in order to determine whether it made the necessary findings of 
fact to support its Ordér. The Opinion indicates that the Commis- 
Sion analyzed the evidence that was before it and made appropriate 
findings on all the issues raised by Petitioners and Intervenor. 

Formal and precise findings are not required (Public 


Util. Comm'n v. FPC, 205 F.2d 116 (3d Cir. 1953)). Nor is the 


Commission reg-ired to annotate to each finding the evidence 
supporting it (United States v. Pierce Suto Freight Lines, 327 
U.S. 515 (1946)). So long as the path which a regulatory body 
followed can be discerned from its opinion its findings are 
adequate (Col>rado Interstate Gas Co. v. FPC, 324 U.S. 581 (1945)). 
Clearly, the cdamission's Opinion herein satisfies these : require- 
ments. From pages 41 through 50 of its Opinion, the Commission 
sets forth numerous findings and the conclusions based thereon 
with documentation included in the form of projected operating 
statements. The contentions of Petitioners and Intervenor were 
considered and findings made as to each of them (see, e-£., Opinion, 
pp. 49-50). | : 

Further, Petitioners assert that the Commission's Order 
is invalid because the Commission based its determination as to 
a fair rate of return solely on a rate determination encered in 
an earlier rafte case. Again, Petitioners have incorrectly 
described the, Commission's Opinion. | 

The, Commission, after reviewing all the considerations 
necessary for arriving at a determination as to what constitutes 
a fair rate As estes concluded that a rate of return of 4.87% 


would be reasonable. It then went on to point out "... that an 


operating ar of 95.08% [equivalent to a rate of return of 


approximatel f. 87%], as established in the last previous rate 
case, still Rola a fair return to applicant... ."| (Opinion, 


Pp. 51) Thus,, the Commission did no more than point out that the 


! 


rate of return it considered fair at the time of the present rate 
determination was the same as that reached by the PUC in the last 
previous rate case. Reliance was not involved. 


B. Evidence Supporting The 
Commission's Determination 


Petitioners contend that the Commission erred in not 
pasing its determination as to what constitutes a fair rate of 
return on the evidence put forward by Petitioners' own witness, 

Mr. Stromberg. 

Mr. Stromberg had recommended a rate of return for 
Transit based on the study of earnings-price ratios (P exs. 1-4) 
which he attempted to relate to Transit (P exs. 5-7, 11-13; Tr 
936-84). It was Mr. Stromberg's theory that if Transit's rate 
of return approximates its earnings-price ratio then the price of 
its stock will tend to equal the book value thereof. Mr. Stromberg's 
testimony was predicated on a preference that the gross operating 
revenue method for determining rate of return not be used (Tr 1024). 

The Commission quite properly rejected Mr. Stromberg's 
testimony (see Opinion; pp. 47-50). In an earlier rate proceeding, 
the PUC, in its Opinion No. 3640, dated February 27, 1961 (DCT ex. 47, 


pp. 27-8) similarly rejected Mr. Stromberg's theory. Moreover, 


the PUC's rejection in 1960 of a theory identical with Mr. Stromberg 's 


offered in that 1960 case on behalf of protestant Bebchick (DCT 
ex. 46A, pp. 30-1) has been left to stand by this Court in the 


Bebchick case notwithstanding the vigorous argument of the Bebchick 


appellants that the PUC's rejection of the *Sheory was one 
(Bebchick v. Public Util. Comm'n, supra, Brief for Appellant, 
pp. 34-7). | 

Not eee was the Commission correct in refusing to rely 
on Mr. Stromberg's evidence, but there was ample evidence in the 
record submitted by Mr. Hawley S. Simpson, an independent trans- 
portation engineer of national prominence, to support the Commis- 
sion's conclusion.* 

Mr. Simpson based his testimony and his recommendation 
concerning a fair rate of return on the gross operating revenue 
method. He testified at length concerning the basic operating 
ratio requirements of companies in the transit industry and 
supported his testimony with exhibits (DCT exs. 51-3, 55A3 Tr 
1490-1503). At the conelusion of his direct testimony, Mr. Simpson 
testified that in his expert opinion, the range of a fair and 
reasonable rate of return for Transit is between 7% and 5% (Tr 1502-3). 

In addition to Mr. Simpson's testimony based on the gross 
operating revenue method, the Commission had other evidence before 
it upon which it could base its determination as to what constituted 
a fair rate of return. Thus, the Commission knew that Transit's 
annual interest requirements are $602,089 (Tr 978, 981). In addi- 
tion, the Commission was familiar with the fact that Transit's 
dividend payomt is $500,000 per year (DCT ex. 46A, pp. 30-1). 


Thus, notwithstanding Petitioners’ contention that the evidence 


*¥~ See footnote, p. 37, supra. 


clear that based on all the evidence 

pefore it, including that of Mr. Simpson, the Commission had a 
complete picture of Transit's financial requirements and was dle 
so and did compare such requirements to the transit industry as 
a whole. 
C. Source And Amount Of Capital 

Petitioners contend that the Commission erred in its 

etermination of a fair. rate of return by railing to give appropriate 

weight to the source and amount of capital invested in Transit 
axi a rate of return provided thereon. 

The Commission properly rejected Petitioners! contention 
that the source of capital must be given consideration. As the 
Commission stated: 

"Whether the investor borrows money or invests 

new capital through the issuance of stock, the ost 

to the ratepayer for the operation and use of the 

utility's assets is the same. Interest expense on 

borrowed money is not allowed by the Commission as a 

Geduction against income for rate purposes. Thus, 


it is sufficient, as previously noted in the case 
cited above [Board of Pub. Util. Comm'rs v. New York 


Telephone Co., supra], that applicant acquire property 
for the rendition of safe and adequate service without 


regard to the source of the money to acquire such 

property." (Opinion, p. 49) 

Further, the Commission properly rejected Petitioners’ 
contention regarding the amount of equity capital. The Commis- 


sion stated: 


"A substantial portion of the evidence in this 
case relates to the relatively small amount of equity 
capital which the investors have in the property 
devoted to public use by applicant. It is a matter 
of record that a substantial portion of the property 
of applicant has been acquired through funds made 


avail@ble by borrowings and from reserves. The pro- 
testants and intervenor contend that in determining 
reasonable earnings consideration should be given to 
thef return on equity capital. Tne Supreme Court of 
thes United States has passed upon tne issue involving 
the. source of money used to acquire property. In 

the, case of Board of Public Utility Commissioners 

et bi. vs. New York Telephone Company, eDe: 
(ig2b), supra, the Supreme Court stated: 


‘Constitutional protection against 
confiscation does not depend on the source 
« of the money used to purchase the property. 
It is enough that it is used to render the 
service....'" (Opinion, pp. 43-9) 
At the time of the enactment by Congress of the 
Franchise (1956), Congress was aware of the source and amount of 
equity capital which the investors had in the property devoted to 
public use by Transit. Nevertheless, Congress provided fin the 
Franchise that the investors shall be provided "... the opportunity 
to earn a return of at least 6-1/2 per centum net after all taxes ... 
on gross operating revenues... ." In the Franchise, Congress also 
provided for continuation of ghen current fares of the predecessor 
company. If Congress had wished Transit's return limited or in 
some way based on the amount of equity invested therein it could 
have so provided. It did not. 


D. Use Of The Gross Operating Revenue Method 


Petitioners concede that use of the gross operating 


revenue method for determining a fair rate of return is appropriate. 
Indeed, this Court has expressly approved use of the gross operat-— 
ing revenue method for determining a fair rate of return (Bebchick 
v. Public Util. Comm'n, supra, 318 F.2d at 190). However, they 
contend that it should be used as but one step in reaching a return 


determination. Petitioners cannot support this contention. 


As pointed out by the Commission under the clear language 
of Section 6(a)(4) of the Compact, the Commission is duty bound to 
reach its determination by use of the gross operating revenue 
method.* For 

"J. in clear and unequivocal language of the 

Compact, the Commission is duty bound to 'prescribe 

just and reasonable fares' based on the operating 

ratio theory of rate making. No mention is made 

of return on rate base, return on equity, or any 

other basis." (Opinion, p. 448) 

It is clear from the language of Section 6(a)(4) of 
the Compact that the Commission must base its decision as to the 
fairness of a rate of return on the gross operating revenue method. 
There is no basis in Section 6(a)(4) for reference to or use of 
any other method of rate determination. Section 6(2)(4) mentions 
only the gross operating revenue method. 

Thus, the Commission was correct in concluding that: 

"Notwithstanding all the testimony in this 

case, the Commission is of the opinion that in 

determining reasonable earnings under the afore- 

mentioned guide lines that primary consideration 

must be given to the operating ratio theory and 

that only minor consideration need be given the 

other factors brought into issue." (Opinion, p. 50) 

E. Conclusion 
Relying on Mr. Stromberg's recommendations, Petitioners 


assert that a return providing net income of $1,107,000 would con- 


¥ As Transit has discussed in full in its brief in No. 17,953, supra, 
(Brief for Petitioner, Point I) pursuant to Section 6(a) (45 of the 
Compact and of Section 4 of Transit's Franchise, not only must the 
gross operating revenue method be employed in determining a fair rate 
of return but it is error for the Commission to find that any return of 
less than 6-1/2% is excessive. 


stisute a fair return. Such a return, they contend, would permit 


payment of $602,000 of interes expense and the remainder would 


provide an adequate return to investors based on Mr. Stromberg's 


theory. Adoption of Petitioners' recommendation would mean that 
Transit wouid have to either cut its dividend payment or Sosa 
nothing for surplus. It is obvious that if either path were follow- 
ed Transit would not be an attractive investment and its return 
would fail to meet the minimal standards established by the 

Supreme Court in FPC v. Hope Natural Gas Co., supra. : 

The Commission made ample findings to support its deter- 
mination as to a fair rate of return for Transit, and its Opinion 
and the record establish that the Commission considered all factors 
pertinent to such determination. In accordance with the clear 
language of Section 6(a)(4) of the Compact the Commission properly 
applied the gross operating revenue method for determining such 


fair rate of return. 


POINT IV 
THE COMMISSION WAS CORRECT IN ORDERING 
AN INCREASE IN THE TOKEN FARE FROM 5 
TOKENS FOR $1.00 TO 4 TOKENS FOR $.85 
AND IN NOT ORDERING A REDUCTION IN THE 
THEN EXISTING ADULT CASH FARES .* 

Although Petitioners assert that the Commission made 
substantial errors, they have failed to point to any in their 
brief. 

As shown in the preceding Points, the contention for 
inclusion of theoretical amounts of school subsidy payments in 
projections of income for rate making purposes is inconsistent 
with the basic Congressional intention in adopting the School 
Subsidy Law. 

Similarly, there is no support in the record for the 
contention that special depreciation of abandoned rail properties 
should have been disallowed or reduced. 

Further, even if it were assumed, solely for argument, 
that the Commission did err, nevertheless its Order should not 
be set aside on any of the grounds set forth by Petitioners and 
Intervenor. The Commission coneluded that a rate of return of 
4.87% was fair and reasonable for Transit. As Transit has 
shown in its Brief for Petitioner in No. 17,953, Supra, 
Transit is entitled to the opportunity of earning at least 
6-1/2% pursuant to Section 6(a)(4) of the Compact and Section 4 


of its Franchise. Thus, even if it were assumed, solely for 


¥ See footnote, p. 3/, supra. 


argument, that the Commissio: erred, so long as the fares pro- 


vided by its Order do not provide a return in excess of 6-1/28, 
this Court should find that such fares are not excessive. 
Accordingly, it is beyond question that the increase 
from 5 tokens for $1.00 to 4 tokens for $.85 was not excessive 
and that no reduction in the then existing fares should have 


been ordered. 


CONCLUSION 
The Comuission's Order, in so far as it was challenged 
by Petitioners and Intervenor, is supported by the Commission's 
findings and Opinion and by substantial evidence of record. 
Therefore, Transit respectfully submits that the Petitions for 
Review of Petitioners and Intervenor be dismissed and the Com- 
mission's Order, in so far as it has been appealed from in this 


case, be affirmed. 
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APPENDIX 


The Honorable Alan Bible 
Chairman, Committee on the 
District of Columbia 
United States Senate 

Washington, D. C. 


My dear Senator Bible: 


The Commissioners of the District of Columbia have 
for report S. 1745, 87th Congress, a bill "To amend the Act 
of August 9, 1955, relating to the regulation of fares for the 
transportation of school children in the District of Columbia.” 
The Commissioners are opposed to the bill in its present form. 


The Commissioners are advised that under date of May 
h, 1961, the Public Utilities Commission of the District of 
Columbia reported to the Senate District Committee on S. 1745. 
The Public Utilities Commission opposed this bill in its pre- 
sent form in two respects. The Commission's first objection 
was that the bill uses the cash fare mescribed by the Commis- 
sion as the ultimate rate to be paid to transit companies for 
the transportation of schoolchildren. The Commission could 
not see any justification for basing a school fare subsidy on 
an amount higher than the lowest available fare fixed for reguiar 
route transportation, and recommended that any proposed subsidy 
should be the difference between the school fare and the lowest 
regular fare. At the present time this is a 20¢ token fare. 


The Commission's second objection was the failure of 
the bill in its present form to set any ceiling on the rate of 
earnings that would result from the payment of the subsidy. 

The Public Utilities Commission stated that the rate of earn- 
ings should be determined by the appropriate regulatory commis- 
sion and that any subsidy should be limited to an amount that 
would not increase the rate of earnings over that prescribed 
by the regulatory commission. It recommended that any subsidy 
should be used to compensate for a deficiency in earnings if 
any exists in lieu of increasing other rates of fare. 


The Public Utilities Commission further recommended 
that in view of the fact that any subsidy paid as a result of 
enacting this bill would be paid by the District of Columbia 
from revenues derived from taxing the residents of the District 
of Columbia, the determination as to the amount of subsidy 
payable should be made by the Public Utilities Commission of 
the District of Columbia rather than the Washington Metropolitan 
Area Transit Commission, 


An estimated 5,342,000 fares are paid annually by 
schoolchildren at the existing 10¢ rate. The present cash 
fare is 25¢. Based upon these figures, a maximum of $801,300. 
per annum would be certified for the payment to carriers under 
S. 1745 in its present form. If the recommendation of the 
Public Utilities Commission for amending the bill be adopted, 
the amount to be paid to the carriers would be governed by the 
rate of return established by the Commission in the carriers! 
last rate case. Since rates are fixed so as to provide the 
return allowed, there would be no reason to expect a substan- 
tial school fare Sune ee In any event, 1f the Commission's 
recommendation that the subsidy be based on the difference 
between the school fare and the lowest regular fare be followed, 
the largest amount that could be certified is $534,200 per annum. 


The Board of Commissioners of the District of Columbia 
concurs in the views and recommendations of the Public Utilities 
Commission. 


The Commissioners therefore recommend that S. 1745 
be amended by striking all the language beginning with line 8, 
page 1, through line 14, page 2, and inserting in lieu thereof 
the following: ; 


"tSec, 2, If, after giving effect to any and 
all motor vehicle fuel tax and real estate tax 
exemption, the net operating income of any common 
carrier required to furnish transportation to 
school children at a reduced fare under this Act 
for any twelve-month period ending August 31 is 
less than the rate of return established in such 
earrier's last rate case, net after all taxes 
properly chargeable to transportation operations, 
including but not limited to income taxes, on its 
gross operating revenues, exclusive of any school 
fare subsidy, then the Public Utilities Commission 
of the District of Columbia shall, aS soon as 
practicable after such August 31, certify to the 
Commissioners of the District of Columbia or their 


stant report on S. 1745. 


designated agent with respect to such 
twelve-month period: (1) an amount which 

is the difference between the total of all 
reduced fares paid to each such carrier by 
scHoolchildren in accordance with this Act 
and the amount which would have been paid 
to each such carrier if such fares had been 
paid at the lowest adult fare established 
for regular route transportation; and (2) 
an amount which is the amount by which each 
such carrier's net operating income is less 
than such rate of return established in the 
earrier's last rate case, after giving effect 
to the aforesaid tax exemptions, exclusive 
of any such school fare subsidy. Upon such 
certification, the Board of Commissioners of 
the District of Columbia shall pay to each 
such carrier an amount equal to the amount 
certified pursuant to clause (1) hereof; 
except that in no event shall such amount 
exceed the amount certified pursuant to 
clause (2) hereof. Any amount so received 
by each such carrier shall not be subject 
to the imposition of Federal income taxes 
or District of Columbia franchise taxes 
levied upon corporate income.!" 


In a report dated April 20, 1961, on S. 982, a bill 
with a similer purpose, the Commissioners stated that they 
had been advised by the Bureau of the Budget, that from the 
standpoint of the Administration's program there was no — 
objection to the submission of such report to the Congress, 
The report on S. 982 was in substance the same as the in- 


Very sincerely yours, 


WALTER N. TOBRINER, 


President 
Board of Commissioners, D. C. 
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ARGUMENT 
L 
Schoolchild Fare Subsidy 


1. Respondents urge that the school subsidy legislation provides 
for after-the-fact relief which cannot be considered in setting fares. 
WMATC relies upon the purported contingent nature of the statutory 
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language respecting the mechanics of calculation—"Tf the . . . the net 
operating income. . . is less than the rate of return established. .. ." 
(Brief pp. 6-7). We merely point out that Transit’s motor vehicle fuel 
tax subsidy provision contains similar "contingency" language; (Fran- 
chise, Section 9(c) ); 4 fact which has not inhibited both PUC and WMATC 
from consistently giving effect to the amount of such relief in setting 
fares. 


2. Respondents seek to avoid the Congressional mandate by rais- 
ing three variations on the theme of administrative impracticality, all 
of which are wholly lacking in merit. 


a. WMATC glibly argues that school subsidy cannot be con- 
sidered in setting fares since "This ignores the fact that the subsidy 
cannot be determined until the rate is set" (Brief, p. 9). But we are 
not asking the Commission to render a subsidy determination for a past 
period; we ask it to forecast the amount of available subsidy to which 
the Company will be entitled. In determining what future fares should 
be prescribed, WMATC can as well forecast and calculate this amount 
as it can the amount of passenger revenues which will be realized under 
any number of differing prospective fare schedules.! 


Since the number of school children to be carried at the 10 cent 
fare during the future year can be and has been determined (DCT-9, Sch. 1), 
the amount of gross subsidy potentially available under a variety of pro- 
posed fare structures is found by simply multiplying the number of 
school passengers by the difference between the school fare and the 
lowest adult fare. This follows the statutory formula for determining 


z The amounts of passenger revenue to be produced by any number of differ- 
ent fare schedules in a future period is readily ascertainable. Here, exhibits 
were submitted which showed the gross revenue and net operating income which 
would result during the future annual period assuming the token fare, alterna- 
tively were 25 cents, 23-3/4 cents, 22-1/4 cents, 21-1/4 cents (WMATC-22) and 
20 cents, 19 cents and 18 cents (GSA 19-A). See also WMATC - 24, 25A, 28, 29 
31. 
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subsidy. If the token fare is 21-1/4 cents, the available subsidy for 
each school child is 11-1/4 cents; if the token fare is 20 cents, the 
available subsidy is 10 cents; if the token fare is 19 cents, the avail- 
able subsidy is 9 cents (See GSA 20-A for such calculations) etc. To 
determine the net amount of subsidy actually available under any given 
proposed fare structure, WMATC has merely to complete the prospec- 
tive application of the statutory formula—determine the extent to which 
a proposed fare schedule will yield net operating income for D. C. op- 
erations less than the established fair return.2 It should then adjust 
for income taxes. 


Thus, WMATC is fully able to prospectively determine the amount 
of available school subsidy under any given proposed fare structure just 
as it can and does prospectively determine passenger traffic, revenues, 
expenses and taxes. Having examined these forecasts, it can then de- 
cide which is the most appropriate fare schedule to be ordered into ef- 
fect. This is what ratemaking is all about. 


b. Transit relies on the WMATC's statement that school sub- 
sidy payments cannot be considered in setting rates as revenue and ex- 
pense allocations of past operations "could not serve as an accurate 
basis for future allocations since the demand for future transportation 
service may be at considerable variance with past requirements." This 
"finding" is wholly without basis in the record; indeed the evidence tends 


~ The subsidy legislation requires WMATC to allocate revenues and expense 
as between D.C. and other area transit operations in determining D.C. net op- 
erating income and the amount of subsidy to be paid for a past period. The rev- 
enue and expense percentage allocations thus developed can serve as the basis 
for determining future results under any given fare schedule as between the Dis- 
trict and other operations. WMATC's sole objection to this approach—an unwar- 
ranted and unsubstantiated fear of wide annual fluctuations in passenger traffic— 
is dealt with in the discussion which follows. 


th) establish the contrary. 3 Moreover, all of Transit'’s cakulations sub- 
mitted in this proceeding were based upon the assumption that passenger 
revenues and traffic during the future period would be identical to that 

of the past period, assuming no increase in fares* (See DCT-3, p. 1, and 
Schedule No. 1; DCT-5, p. 1 corrected and Schedule A, DCT-9, p. 1 cor- 
rected and Schedule No. 1). These calculations and assumption were 
adopted and relied upon by WMATC in all the projections it made both as to 
to Transit's passenger traffic and revenues during the future period. 

(See WMATC-8 relying upon DCT-5, and WMATC-22 relying upon DCT-9, 
Sch. No. 1). If WMATC believes that past experience as to passenger 
traffic and revenues is conclusive evidence of future occurrences when_ 
it sets rates, it hardly can consistently find that such experience is 
wholly unreliable in calculating the amounts of subsidy potentially avail- 
able during the same future period. 


c. Respondents continue to argue (Transit Brief, pp. 15-16; 
WMATC Brief, p. 8) that since the school subsidy is calculated solely 
on D.C. operations, it cannot be considered in determining area-wide 
fares. This entire contention boils down to the fact that subsidy may not 
be available as the return realized on D.C. operations may be greater 


~ WMATC states in its Brief (pp. 20-21): 
"The record shows that Transit is operating in an area of economic 
growth (Tr. 6l1l), has received favorable treatment in the money market 
(Tr. 151), that contrary to the unfavorable tradition of the industry, has 
not suffered a decline in patronage and has stabilizing factors (e.g. fuel 
tax exemptions, real estate tax exemptions, and a schoolfare subsidy) 
which minimize risks that are inherent in the industry as a whole. (Tr. 6ll)" 


= Transit's witness Flannagan testified as follows (Tr. 48-9): 
“The present basic fares have been in effect since March 6th, 1960, with 
the exception of the joint fare which became effective November 1, 1961. 
Thus, the passenger revenues derived during the 12 months' period ended 
August 31, 1961, and for the 12 months' period ended August 31, 1962, 
provide an excellent guide as to what we may expect in a subsequent year. 


"The total passenger revenue for each of the two periods mentioned 
above was practically identical. Iam of the opinion that, without a fare 


increase, the passenger revenues will be the same as in the last two 
periods.’ (underscoring supplied). 
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than the fair return set by the WMATC.” 


But that presents no inhibition; 
the Commission can determine prospectively whether or not any. subsidy 
will in fact be available under a given fare structure. Ifa forecast, 
based on experience, indicates that no subsidy will be available upon 
application of the statutory method of calculation, then obviously no 
additional revenues from this source can be considered in setting area 
fares.® Respondents wholly ignore the salient point made by petitioners 
(Brief, p. 22): "Having once established the amount of subsidy, if any, 
which will be available in a future period and having determined the 
appropriate portion to be considered as revenue, the WMATC then can 
proceed to set area-wide rates which together with the portion of subsidy 


considered, will produce the desired area-wide rate of return.” | 


II 


Investor Compensation for the Obsolescence 
Risk of Abandoned Rail Properties 


$ 


Transit argues (Brief, pp. 24-26) that the PUC's use of an in- 
flated "compromise" rate base didnot provide its investors with a liberal 
return compensating them in part for obsolescence risks because this 
rate base was less in amount than one calculated on the historical 
original cost of Transit's properties. Transit contends that the PUC 
erred as a matter of law in failing to calculate the rate base on the higher 
basis when setting Transit's fares. Suffice it to say that the PUC con- 
sistently rejected this contention of Transit which the Company never 
sought to chailenge in the courts (DCT-7, p. 4; DCT-45; pp. 3-5; DCT-46- 


A, pp. 21-22). Moreover, Transit's argument is based upon a construction 


S Subsidy is determined under the statute by the difference between net operating 
income on D.C. operations and the area-wide rate of return applied as a epercentes’ 
or D.C. gross revenues. 


6 as D.C. operations comprise the bulk of Transit's operations, it is doubtful ifa 
fare increase would be warranted in situations where a forecast indicated that no 
subsidy would be available for the future period under a particular fare schedule. 
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and application of the "fair value" valuation provisions of the D.C. 


Public Utility Law which this Court has expressly rejected on at least 
two occasions. PEPCO v. PUC, 81 U.S. App. D.C. 225, 228-29, 232; 158 
F. 2d 521, 524-25, 528 (1946); cert. den'd 331 U.S. 816 (1947); Washington 
Gas Light Co. v. Baker, 88 U.S. App. D.C. 15, 188 F. 2d ll at 17-18 
(1950), cert. den'd 340 U.S. 952 (1951). 


Respectfully submitted, 
LEONARD N. BEBCHICK 


Ginsburg and Leventhal 
One Farragut Square South 
Washington 6, D.C. 


Counsel for Petitioners, 
Richard A. Williams and 
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